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103 Filed Aug 13 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Mollie Sawyer, 1216 Montclair St., St. Louis, Missouri, 

Plaintiff, 

vs. 

Frank Pace, Jr., Secretary of the Army, Washington, D. C. 
Robert Ramspeck, Chairman, U. S. Civil Service 
Commission, Washington, D. C. 

Frances Perkins, Member, U. S. Civil Service 
Commission, Washington, D. C. 

James M. Mitchell, Member, U. S. Civil Service 
Commission, Washington, D. C. 

Defendants. 

Civil Action No. 3321-’51 

Suit for a Declaratory Judgment Fixing and Determmmg 
the Rights of the Plaintiff As An Employee of the 
United States Government and For Such Other and 
Further Relief As May Be Necessary or Appropriate 
In the Premises. 

The plaintiff for her cause of action complains of the 
defendants and alleges: 

1. That the plaintiff is a citizen of the United States 
and a resident of the State of Missouri and brings this 
action in her own right against the said defendants. 

2. That the said defendant, Frank Pace, Jr., is the 
duly appointed, acting and qualified Secretary of the 
Army and in such capacity has control and supervision 
over all of the employees of the Department of the Army. 

3. That the said defendant, Robert Ramspeck, is the 


duly appointed, acting and qualified chairman of the 
United States Civil Service Commission. 

104 4. That the defendant, Frances Perkins, is a 

duly appointed, acting and qualified member of the 
United States Civil Service Commission. 

5. That the defendant, James M. Mitchell, is a duly 
appointed, acting and qualified member of the United 
States Civil Service Commission. 

6. That the said defendants, Robert Ramspeck, Frances 
Perkins and James M. Mitchell, in their official capacity 
as the United States Civil Service Commission, constitute 
the full membership of the said Civil Service Commission 
and are charged by law with the enforcement of all of 
the laws of the United States, the regulations of the said 
Commission and the Executive Orders of the President 
of the United States relating to the employment, dismissal, 
discharge and retirement of all civilian employees of the 
United States commonly known as civil service employees. 

7. That the defendant, Frank Pace, Jr., as Secretary 
of the Army, has under his control and supervision the 
employment of civilian personnel so employed in the 
Department of the Army wherever situated and wherever 
employed but that the said defendant, as Secretary of 
the Army, has no discretion in the employment of the 
civilian personnel so employed in the Department of the 
Army, but must at all times employ persons certified to 
him as qualified for employment in the various occupa¬ 
tions by such of the defendants as constitute the United 
States Civil Service Commission. 

S. Plaintiff further alleges that having duly qualified, 
she entered the employment of the United States as a 
civilian employee during the month of October, 1934, and 
was so employed with the Federal Emergency Relief Ad¬ 
ministration from October, 1934 until March, 1935. Plain¬ 
tiff further alleges that from October, 1935 to April, 
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1937, or for a period of approximately one year 
105 and six months, she was employed in the Depart¬ 
ment of Commerce, Bureau of the Census. From 
October, 1940 to July, 1941, she was employed in the So¬ 
cial Security Div., and from July, 1941 thru December, 
1941, she was employed in the State Employment Service; 
from January, 1942 to March, 1942, she was employed 
in the U. S. Employment Service, and that during the 
month of March, 1942 she entered the employment of the 
War Department now under the jurisdiction of the said 
defendant, Frank Pace, Jr., and that she was continuously 
employed from April, 1942 to October, 1949 in the capacity 
of a CAF-2 Clerk Typist. 

9. Plaintiff alleges that on or about April 13, 1949 
the officials of the War Department who were her super¬ 
visors and who were at that time under the jurisdiction 
of the Secretary of the Army and are now under the 
jurisdiction of the said defendant, Frank Pace, Jr., re¬ 
quested the involuntary retirement of the plaintiff in ac¬ 
cordance with the laws of the United States relating to 
the retirement of civil service employees. That on May 
13, 1949, one Warren B. Irons, Chief of the Retirement 
Division, U. S. Civil Service Commission, advised the 
plaintiff that she was held to be totally disabled for useful 
and efficient service within the meaning of the Retirement 
Act and that she was retired with an annuity. Plaintiff 
further alleges that she appealed the decision of the said 
Chief of Retirement Division to the Board of Appeals 
and Review’ of the U. S. Civil Service Commission and 
that a decision was rendered on July 8, 1949 affirming 
the decision of the Chief of the Retirement Division. 
Plaintiff further alleges that she asked for reconsidera¬ 
tion of the decision of the Board of Appeals and Review 
which w*as granted and that on November 30, 1949 their 
previous decision was in all things affirmed. Plaintiff 
further alleges that she then appealed to the U. S. Civil 
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Service Commissioners from the decision of the Board 
of Appeals and Review and that on January 18, 
106 1950 the previous decisions that she should be re¬ 

tired for disability were affirmed by Harry B. 
Mitchell, then Chairman of the U. S. Civil Service Com¬ 
mission. 

10. The plaintiff further alleges that prior to the time 
any of the decisions were made, as alleged in paragraph 
9, she requested that she be given a full hearing at the 
Regional Office of the Civil Service Commission in the 
City of St. Louis, Missouri, but this claim was in all 
things denied and plaintiff further alleges that prior to 
any decisions made in respect to her retirement from : 
government service, she was not permitted to examine 
the evidence of record against her including medical re¬ 
ports of government doctors or lay evidence so as to 
present a proper defense to the request for her involun¬ 
tary retirement from government service. Plaintiff fur¬ 
ther alleges that she was not permitted to examine re¬ 
ports of medical examinations made by government phy¬ 
sicians of herself which were the basis of the adverse de¬ 
cisions made against her in her involuntary retirement. 
Plaintiff further alleges that she was never fully ac¬ 
quainted with all of the evidence against her and that 
she was unable to make a proper defense to the claim 
for her involuntarv retirement, and that the refusal of 
the said defendants, such as constitute the U. S. Civil 
Service Commission, to furnish her with copies of the 
medical reports made by government physicians, placed 
her in a position where she could not properly prepare 
or present her defense and that the action of the said 
defendants, as constitute the TJ. S. Civil Service Com¬ 
mission, was a denial of due process such as is required 
by the Fifth Amendment to the Constitution of the United 
States of America. 

11. Plaintiff further alleges that on or about July 6, 
1951 she duly requested by her counsel of record by a 



letter addressed to the Honorable Robert Ramspeck, 

107 Chairman of the U. S. Civil Service Commission, 
one of the defendants herein, that her case be re¬ 
opened, that she be given an opportunity to present evi¬ 
dence and to review the file and the evidence of record 
adverse to her and to otherwise properly prepare her case 
for a proper hearing, but that on July 12, 1951 the said 
request made in her behalf was in all things denied by 
the said defendant, the Honorable Robert Ramspeck, as 
Chairman of the U. S. Civil Service Commission. 

12. Plaintiff further alleges that all times from April, 
1949, to date hereof, she had been ready, willing and able 
to perform all of the duties assigned to her in her posi¬ 
tion as a clerk-typist CAF-2 and that she is now ready, 
willing and able to perform such duties. 

13. Plaintiff further alleges that she has never been 
accorded a hearing on the charge that she should be in¬ 
voluntarily separated from governmental service, such as 
is contemplated, as due process of law in accordance with 
the Fifth Amendment to the Constitution of the United 
States of America, and that her right to be employed in 
the governmental service of the United States is a prop¬ 
erty right within the meaning and intent of the Fifth 
Amendment to the Constitution of the United States of 
America, and that this property right has been destroyed 
by the defendants in violation of plaintiffs rights under 
the Fifth Amendment to the Constitution of the United 

States. 

108 14. Plaintiff further alleges that she has been 
unlawfully and unjustly separated from the gov¬ 
ernmental service of the United States by a pretended 
hearing required to be had by the said defendants, but 
in truth and fact the hearing so accorded to the said 
plaintiff was not in truth and fact a hearing at all but 
more or less an exparte proceeding, the said defendants 


keeping secret information contained in their folder and 
not giving the plaintiff an opportunity to see or be ap¬ 
prised of such evidence in order that she might properly 
present a defense thereof, and by reason thereof, the en¬ 
tire proceedings in separating the said plaintiff from her 
government position are null and void and of no legal 
effect, and that the plaintiff has never been legally or 
lawfully separated from her position in the governmental 
service which she held during the month of March, 1949. 

15. That the plaintiff has no speedy adequate remedy 
at law, that she has fully exhausted any administrative 
remedies, available to her and that unless this Court grants 
the relief which she is justly entitled to, she will be with¬ 
out remedy. 

WHEREFORE, plaintiff prays for judgment as fol¬ 
lows : 

1. That due process of this court issue directing and 
commanding the said defendants, and each of them, to 
appear and answer this bill of complaint. 

2. That the court enter a declaratory judgment against 
the defendants to the effect that the plaintiff has never 
been legally or lawfully separated from the governmental 
service of the United States. 

3. That the plaintiff have such other and further re¬ 
lief that may be necessary or appropriate to carry out 
the terms of any declaratory judgment entered herein. 

/s/ Mollie Sawyer 
Mollie Sawyer 
Plaintiff 

/s/ Claude L. Dawson 

Claude L. Dawson, 917-15th St., N.W. 

Washington 5, D. C. 

Attorney for the plaintiff. 
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118 Filed Mar 30 1953 Harry M. Hull, Clerk 

Amended Answer 

The defendants, for their amended answer to the com¬ 
plaint herein respectfully state as follows: 

First Defense 

I, 2, 3, 4, 5, 6. Defendants admit the allegations of 
paragraphs 1, 2, 3, 4, 5 and 6 of the complaint. 

7. Defendants admit the allegations of paragraph 7 
of the complaint, except that they deny that the defend¬ 
ant Frank Pace Jr., as Secretar yof War has no discre¬ 
tion in the employment of civilian personnel. 

8. Defendants admit the allegations of paragraph 8 
of the complaint, as substantially correct, subject to 
check of plaintiff’s personnel records. 

9. Defendants admit the allegations of paragraph 9 
of the complaint. 

10. Defendants denv each and everv allegation con- 
tained in paragraph 10 of the complaint. 

II. Defendants deny each and every allegation con¬ 
tained in paragraph 11 of the complaint and aver that 
on July 0, 1951, counsel for plaintiff, without offering 
any evidence in support, requested a rehearing which was 
denied on July 12, 1951, by the Chairman of the Civil 
Service Commission on the ground that plaintiff’s annual 
physical examination was due in August, 1951, and the 
Commission would consider any new medical evidence. 

12. Defendants admit that the plaintiff may be 

119 willing to perform all of the duties of a Clerk- 
Typist CAF-2, but defendants deny each and every 

other allegation of paragraph 12 of the complaint, and 
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aver that it has been duly determined that the plaintiff 
is not ready or able to perform such duties. 

13. Defendants deny each and every allegation con¬ 
tained in paragraph 13 of the complaint. 

14. Defendants deny each and every allegation of para¬ 
graph 14 of the complaint. 

15. Defendants deny each and every allegation con¬ 
tained in paragraph 15 of the complaint, except that they 
admit that the plaintiff has exhausted all administrative 
remedies available to her. 

Second Defense 

16. The complaint fails to state a claim upon which 
this Court can grant relief in that the plaintiff has been 
duly separated from federal employment in accordance 
with all applicable laws and regulations. 

17. Civil Service Regulation 29.11(a)(2) is a valid 
regulation, made pursuant to statutory authority and it 
does not violate any constitutional rights of the plaintiff. 

Third Defense 

18. The Court lacks jurisdiction of the subject matter 
of this action in that plaintiff’s separation from the fed¬ 
eral employment was based upon a determination of the 
Civil Service Commission that plaintiff should be retired 
with an annuity on account of total disability and this de¬ 
termination being made in accordance with applicable and 
valid regulations of the Civil Service Commission, is not 
subject to judicial review. 

Fourth Defense 

19. The action herein is barred by laches since 
120 the final determination of plaintiff’s disability of 
'which she complains was made, as alleged in Para- 
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graph 10 of the complaint, on July 8, 1949, and this action 
was not commenced until August 15, 1951. 

* • * * 

123 ALFRED I. HARRIS, of lawful age, being pro¬ 
duced, sworn and examined, on the part of the 

plaintiff, deposes and says: 

DIRECT EXAMINATION BY MR. SCHUCHAT: 

Q Will you state your name, please? A Alfred I. 
Harris. 

Q Where do you reside, Mr. Harris? A 5815 Maffitt 
Avenue. 

Q In what City? A St. Louis. 

Q And where is your office located? A At 705 Olive 
Street. 

Q Are you a practicing attorney in the City of 

124 St. Louis? A I am. 

Q And were you a practicing attorney in the 
City of St. Louis in September of 1950? A I was. 

Q Do you know Miss Mollie Sawyer, the plaintiff in 
this cause of action? A Yes, sir, I know T a woman who 
claims to be Mollie Sawyer. 

Q When did you first have occasion to meet Miss 
Sawyer? A To the best of my recollection, it was back 
in 1950. At any rate, it wras in the interim between—I’d 
say, roughly, between April of 1949 and September of 
1950 wrhen I wrote my first letter, I believe, in her behalf. 

Q Did she seek legal advice from you during that 
time? A She did. 

Q What wras the nature of the matter that she con¬ 
sulted you about? A Miss Sawyer came to my office to 
inquire into wdiat could be done about her discharge from 
the Civil Service lists out at the Center, and I made an 
attempt to see the written charges against her. 

Q When you refer to “the Center”, do you mean the 
Administration Center out at 4300 Goodfellow Avenue, 
St. Louis, Missouri? A Yes, sir. 
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Q What, if anything, did she tell you about the nature 
of the charges against her ? A Again, to the best of my 
recollection, the charges against her were that she was 
alleged to have been a paranoic, or of paranoidal tend¬ 
encies. j 

125 Q Did she tell you whether or not she had ever 
inspected any Government files, containing the 

charges on which her discharge was based? A No, I 
don’t recall at this time that she ever made any such 
statement to me. 

Q She made no statement that she ever had inspected 
those records? A No. Do you mean, now, an actual 
physical inspection? 

Q Yes. A I don’t recall, at this time, her ever tell¬ 
ing me that, no. 

Q Did you, at that time, inspect any Government files 
relating to the charges on which Miss Sawyer was dis¬ 
missed? A To the best of my knowledge, I made no 
such inspection. j 

Q Did Miss Sawyer inform you that she had been ip- 
formed by any person as to the nature of the charges, or 
any part of the charges, on which her dismissal was 
based? A Will you give me that again, please? 

Q Did Miss Sawyer inform you that she had been in¬ 
formed by any person of the charges, or of any part of 
the charges, on which her dismissal was based? A I am 
virtually certain that a superior of hers had advised her 
of the basis on which the charges against her were predi¬ 
cated. 

Q You don’t recall her superior’s name? A No, I 
don’t; I don’t know if she ever gave me the name. 

Q Did she tell you that she had any other information 
of the charges against her, other than what she 

126 had gotten from the authorities out there? A I 
don’t remember her doing that; to the best of my 

knowledge, I would say no. 
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Q Did you have any other information about the 
charges against Miss Sawyer? A Other than what? 

Q Other than the charge of— A (Intervening) 
Other than the charge of having paranoid tendencies? 

Q Yes. A No. As I recall, that was the sole 
ground on which her dismissal was based. 

Q Did she tell you at that time, or at any time, that 
she had been made aware in any way of any information 
relating to the charges against her, other than what 
you’ve previously stated? A No; I think it vras just 
what her superiors or associates had advised her out 
there were the charges; I don’t know; that is all I know 
about it at this time. 

Q Were you aware in any way of any information 
relating to the charges against Miss Sawyer, other than 
what you have previously stated? A No. Now, at the 
time she came to see me, Mr. Schuchat, she was in the 
company of another woman—a Miss Fisher—and what 
Miss Fisher told me on that occasion—Well, I think she 
based her information on what Miss Sawyer told her. 
That is the only information I got. 

Q So far as an physical records, or any medical 
127 records of any kind are concerned, you never ex¬ 
amined or had in your possession, nor were you 
in a position to see such records? A No, not to my 
knowledge. I’ll tell you: When I found out that a more 
extensive investigation was required or suggested, I 
decided not to associate myself with the case any longer, 

MR. SCHUCHAT: That’s all. 

Cross-Examination 
BY MR. MURRELL: 

Q Mr. Harris, you do recall that this matter concerned 
her compulsory retirement? A Yes, I do, from what 
information I had gotten from her; yes. 

Q You say that she was accompanied to your office by 
a Miss Fisher? A Yes; she was a friend of hers; she 
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had been in similar trouble and was interested in Miss 
Sawyer’s case; she was the sister of a judge—or of a 
magistrate. 

Q Was Miss Fisher a Government employe? A I 
think she was. In fact, I think she’s been committed 
since. 

Q Miss Fisher has? A Yes, I think so. I wouldn’t 
want that to be stated as a fact. 

MR. SCHUCHAT: I move that, the statement, being 
hearsay, be stricken from the record. 

Q Miss Fisher, as far as you know, is not Miss Saw¬ 
yer’s superior on the job? A No, no; she was just a 
fellow-employe, I think. 

Q Miss Sawyer told you that she had been advised as 
to the nature of the medical reports in her case, 
128 did she not? A Yes—Well, I’ll tell you, Mr. Mur¬ 
rell : It has been three or four years now, and I am 
just trying to piece this together as best I can—as best I 
can recollect it. She told me that she had heard from 
some superior—that some superior, I believe, had told 
her that that was the reason for her discharge, but she 
wasn’t able to get to the records, and she wanted to get at 
the records; I think that is the issue on which this whole 
thing revolved at the time; she wanted more authentic 
information, I guess, and that was to be my duty and 
responsibility. 

Q But she did tell you that she did have knowledge of 
the medical report in her case? A She told me that 
that was the information that she had received, as to 
what was the basis of the charges. 

Q And did she actually say that she had received that 
from any one of her superiors? A Well, I don’t recall 
that she used the word, “superior”; I couldn’t tell you 
whether she used that word, “superior” or not, but, as I 
recall now, that is the impression that I got at the time; 
that was about the only source that she could have gotten 
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the information from; it is all a lot of hearsay and specu¬ 
lation; it is just that I don’t recall it any too accurately. 
MR. MURRELL: I think that’s all. 

129 Redirect Examination 

BY MR. SCHUCHAT: 

Q You, yourself, never examined any medical reports 
of Miss Sawyer, upon which her compulsory retirement 
from Civil Service was predicated? A To the best of 
my knowledge, I made no physical, factual examination of 
any records; I don’t think I got that far in the matter; 
I am almost positive about that; it has been three or 
four years, but I am almost sure. 

MR. SCHUCHAT: No further questions. 

* * • • 

114 Filed Feb 26 1953 Harry M. Hull, Clerk 

Order Substituting Party Defendant 

Upon motion of the plaintiff, and for good cause shown, 
it is this 26th day of February, A.D. 1953, 

ORDERED, that Robert T. Stevens, as Secretary of the 
Army, be, and he is hereby, substituted as a party de¬ 
fendant in this cause, in lieu of Frank Pace, Jr., formerly 
Secretary of the Army, now resigned. 

/&/ F. Dickinson Letts 
District Judge 
• • • • 

132 Filed Mav 21 1953 Harrv M. Hull, Clerk 

Order Substituting Parties Defendant 

Upon motion of the Plaintiff it is this 21st day of 
May, A.D. 1953, 

ORDERED, That Philip Young as President of the 
U.S. Civil Service Commission, be substituted as a party 
defendant in lieu and place of Robert Ramspeek formerly 
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President of said Commission, and George M. Moore, and 
Frederick J. Lawton as members of said Commission, be 
substituted as parties defendant in lieu and place of 
James M. Mitchell and Frances Perkins, formerly mem¬ 
bers of the said U.S. Civil Service Commission, 

* • • * 

133 Filed Oct 22 1953 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

Dated at Washington, D. C., this 22nd day of October, 
1953. I 

This cause having come on for hearing on June 3, 1953, 
and the Court having heard testimony and considered the 
oral arguments and briefs of the parties, hereby enters the 
following findings of fact and conclusions of law. 

I. Findings of Fact 

1. Plaintiff is a resident of St. Louis, Missouri. Prior 
to July 29, 1949, plaintiff was employed as a clerk-typist 
CAF-2 at the United States Army Finance Center, St. 
Louis, Missouri. 

2. On April 21, 1949, the Director of Personnel of the 
Army Finance Center filed with the Regional Director of 
the United States Civil Service Commission, a request 
directed to the Retirement Division of the Civil Service 
Commission that the plaintiff be retired with annuity on 
account of disability, pursuant to the provisions of the 
Civil Service Retirement Act, 5 U.S.C. 691, et seq. 

3. Prior to the filing of the above request, and on 
February 18, 1949, the plaintiff was examined by Dr. Cecil 
E. Duncan, Post Medical Officer at the Army Finance 
Center. On March 14, 1949, upon Dr. Duncan’s recom¬ 
mendation for further examination, the plaintiff 

134 was examined by a board of three psychiatrists, 
Drs. James A. Mosco, John E. Miksieek, and W. J. 


16 A 


Robinson, who were each medical officers of the United 
States at the Veterans Administration Regional Office, 
St. Louis, Missouri. 

4. On April 25, 1949, the Regional Director of the Civil 
Service Commission, by J. R. Thomas, Medical Adminis¬ 
trative Assistant, transmitted to the Retirement Division 
of the Civil Service Commission at Washington, D. C., 
the request of the Army Finance Center for the plaintiff’s 
disability retirement, together with the medical report of 
Dr. Duncan, the report of the above described board of 
three psychiatrists, and a statement by Major R. P. 
Fields, Assistant Chief of the Army Finance Center. 

5. By letter dated May 13, 1949, the Retirement Divi¬ 
sion of the Civil Service Commission notified the plaintiff 
as follows: 

“An annuity claim has been filed by the War Depart¬ 
ment to obtain your retirement with annuity under the 
provisions of Section 6 of the Act of May 29, 1930, as 
amended. It is held that you are totally disabled for 
useful and efficient service within the meaning of the Re¬ 
tirement Act, and vou should be retired with annuitv. 

“You have the privilege to furnish evidence, medical 
preferred, for the purpose of obtaining further con¬ 
sideration of the claim or appealing from the action 
taken. 

“The filing of additional evidence or of an appeal must 
be accomplished not later than 30 days from the date of 
this letter. If an appeal is made, it should be filed in 
accordance with the enclosed copy of the regulations 
governing civil service retirement appeals and addressed 
to the Civil Service Commission, Retirement Division, 
Washington 25, D. C. 

“If you are satisfied to accept the decision and receive 
the annuity, please notify the Commission to that effect 
at once.” (Defendants’ Exhibit 1) 
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6. By letter dated June 3, 1949, the plaintiff appealed 
from the decision of the Retirement Division, submitting 
in support of her appeal, a psychiatric report dated June 
3, 1949, by Dr. Robert E. Britt, a statement dated May 6, 
1949, by said Dr. Britt, and a report dated May 24, 1949, 
by Dr. Charles A. Jost. 

135 7. Under the Regulations of the Civil Service 

Commission, plaintiff’s appeal was referred for 
final decision to the Board of Appeals and Review of the 
Civil Service Comission. By letter dated July 8, 1949, the 
Chairman of the Board of Appeals and Review of the 
Civil Service Commission notified the plaintiff as fol¬ 
lows: 

“Reference is made to your appeal from the action 
taken in allowing the claim filed for your retirement be¬ 
cause of evidence of total disability for useful and ef¬ 
ficient service as Clerk-Typist, Army Finance Center, 'St. 
Louis, Missouri. 

“The Board of Appeals and Review of this office has 
given careful consideration to the entire record in your 
case including the supplemental information you have 
furnished. However, the lay and medical evidence in 
your file indicates that you are not at the present time 
physically qualified for continuation as Clerk-Typist. 
Therefore, as total disability within the meaning of the 
Retirement Act is indicated the action taken in allowing 
the claim filed for our retirement has been affirmed.” 
(Defendants’ Exhibit 3) 

This decision of the Board of Appeals and Review was 
based upon a careful consideration of all of the evidence 
submitted by the Army Finance Center and the plaintiff. 

8. On July 19, 1949, notice of the decision of the Board 
of Appeals and Review of July 8, 1949 was given to the 
Army Finance Center. In accordance therewith, on July 
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29, 1949, the Army Finance Center separated the plaintiff 
from its employ. Plaintiffs retirement annuity became 
payable on August 1, 1949. 

9. Prior to the decision of the Board of Appeals and 
Review of July 8, 1949, the plaintiff did not request a 
hearing or demand to see any of the evidence on file in 
connection with the request for her retirement by the 
Army Finance Center. After July S, 1949, the plaintiff 
requested the Civil Service Commission to disclose the 
medical reports, but the Commission refused to permit 
her to examine them, such refusal being based on a regu¬ 
lation of the Commission. The court deems the regula¬ 
tion injudicious. But as the plaintiff advised the Com¬ 
mission at the time of her request for disclosure that she 
knew the nature of the medical reports submitted by the 
Army Finance Center in support of its request to the 
Civil Service Commission for the plaintiffs disability 

retirement she was not prejudiced by the refusal 
136 of the Civil Service Commission to disclose the 

medical reports to her. Prior to the decision of 
the Board of Appeals and Review on July 8, 1949, the 
plaintiff was given a full opportunity to submit any medi¬ 
cal evidence in support of her appeal to the Board of 
Appeals and Review. 

10. From August 1949 to July 1951, the plaintiff, or 
her attorneys, wrote a series of letters addressed to the 
Civil Service Commission, or members thereof, endeavor¬ 
ing to secure a reconsideration of the decision of the 
Board of Appeals and Review of July S, 1949. The plain¬ 
tiff did not submit any medical evidence in support of 
these requests. Each of these requests for reconsidera¬ 
tion was answered by a letter from a member or official 
of the Civil Service Commission, stating in substance 
that the determination of disability by the Board of Ap¬ 
peals and Review of July 8, 1949 was conclusive and 
that the continuation of the plaintiff’s disability condition 
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would depend upon the result of the annual medical 
examination of the plaintiff, as a civil service retiremept 
annuitant. 

11. On or about March 24, 1950, upon notice from the 
Civil Service Commission, the plaintiff agreed to and was 
given a medical examination at St. Louis, Missouri, by a 
doctor designated by the Civil Service Commission. As a 
result of this examination, the plaintiff was notified by 
the Civil Service Commission that her disability condition 
was a continuing one. The plaintiff did not submit any 
medical evidence concerning her physical condition on or 
about March 24, 1950. 

12. On or about October 12, 1951, upon notice from the 
Civil Service Commission, the plaintiff agreed to and was 
given a medical examination at St. Louis, Missouri, by a 
doctor designated by the Civil Service Commission. As a 
result of the examination, the plaintiff was notified by 

the Civil Service Commission that her disability 
137 condition was a continuing one. The plaintiff did 
not submit any medical evidence concerning her 
physical condition on or about October 12, 1951. 

13. On May 13, 1953, the plaintiff received a notice 
from the Civil Service Commission for her examination 
by a doctor designated by the Commission, and this ex¬ 
amination was pending at the time of the trial of this 
cause on June 3, 1953. 

14. Since her separation from employment as clerk-; 
typist, CAF-2 at the Army Finance Center, plaintiff has 
been entitled to an annuity for continuing disability, and 
plaintiff has been able to secure other employment, yield¬ 
ing substantially the same income as her employment with 
the Army Finance Center prior to July 29, 1949. Plain¬ 
tiff has not suffered any substantial injury as a result of 
her disability retirement. 





II. Conclusions of Law 

1. The decision of the Board of Appeals and Review 
of July 8, 1949, holding the plaintiff to be totally dis¬ 
abled for useful and efficient service as a clerk-typist 
CAF-2 at the Army Finance Center, St. Louis, Missouri, 
was the final decision of the United States Civil Service 
Commission with respect to the request for plaintiff’s 
disability retirement made by the Army Finance Center. 
Said decision was lawful and in accordance with the pro¬ 
visions of the Civil Service Retirement Act, 5 U.S.C. 691 
et seq., and the applicable regulations of the Civil Service 
Commission, 5 C.F.R., Part 29. 

2. The plaintiff’s separation from her position with 
the Army Finance Center as. clerk-tvpist CAF-2, effective 
July 29, 1949, on account of disability, was lawful and in 
accordance with the provisions of the Civil Service Re¬ 
tirement Act, and the applicable regulations of the Civil 
Service Commission. 

3. The decision of the Board of Appeals and Review 
of July 8, 1949, is supported by a proper finding of dis¬ 
ability, based upon an examination of the plaintiff by 

medical officers of the United States, and a deter- 
138 mination by the Civil Service Commission, pursu¬ 
ant to the provisions of the Civil Service Retire¬ 
ment Act, and the applicable regulations of the Civil 
Service Commission. This Court has no jurisdiction to 
review the weight of the evidence upon which the de¬ 
termination was based. 

4. The result of the medical examination of the plain¬ 
tiff, by a doctor designated by the Civil Service Com¬ 
mission, is conclusive upon this Court. This Court has 
no jurisdiction to determine whether the plaintiff was in 
1949, or is now, physically able to perform the duties, of 
clerk-typist CAF-2, for the purpose of her employment 
by the Army Finance Center at St. Louis, Missouri, or 
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in any other position in the Executive Branch of the 
Federal Government. 

5. The controversy as to the validity of the decision 
of the Board of Appeals and Review of July 8, 1949, ds 
rendered moot by the subsequent determinations of con¬ 
tinuing disability, based upon the results of the medical 
examinations of the plaintiff as a civil service retirement 
annuitant. 

6. This action is barred by laches on the part of the 
plaintiff in failing to commence effective legal action to 
assert her claim that the decision of the Board of Appeals 
and Review of July 8, 1949 was illegal, until August 13, 
1951. 

7. The plaintiff has failed to show any substantial 
injury caused by her disability retirement under 

139 the decision of the Board of Appeals and Review 
of July 8, 1949, for which any equitable relief, as 

prayed for in the complaint, should be given. 

/s/ Burnita Shelton Matthews. 
District Judge 

* # * * 

140 Filed Oct 22 1953 Harry M. Hull, Clerk 

Judgment 

Dated at Washington, D. C., this 22nd dav of October, 
1953. 

In accordance with the Findings of Fact and Conclu¬ 
sions of Law entered in this case on the 22nd day of 
October, 1953, it is hereby 

ORDERED, ADJUDGED, AND DECREED that the 
complaint herein be dismissed with prejudice and the 
plaintiff take nothing by this action. 

/a/ Burnita Shelton Matthews 
Judge 
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• • • * 

147 Filed Nov 12 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 12th day of November, 
1953, that Mollie Sawyer, plaintiff in the above-entitled 
cause, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 22nd day of October, 1953 in 
favor of defendants against said plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the plaintiff 
917 Fifteenth St. N. W. 
Washington 5, D. C. 

• * * • 

3 THE DEPUTY CLERK: Mollie Sawyer v. Rob¬ 
ert T. Stevens. Civil Action Ko. 3321-51. 

* * * * 

4 Joseph G. Cr unkilt on 

* # * # 


Direct Examination 
BY MR. DAWSON: 

Q State your full name. A Joseph G. Crunkilton. 

Q What is your position or occupation, sir? A I 
am an attorney with the title of Associate Legal Adviser 
in the Retirement Division of the Civil Service Commis¬ 
sion. 

Q Are you here in response to a subpoena served upon 
Phillip Young, president of the Civil Service Commission 
or someone designated by him to produce the rec- 
5 ords of Mollie Sawyer, the plaintiff in this case? 

A In answer to that subpoena and also as a Gov¬ 
ernment witness, sort of a dual capacity. 


23 A 


Q In other words, you are responding to the plaintiff’s 
subpoena? A That is correct. 

Q And do you have the complete retirement file in 
your possession of Mollie Sawyer at this time? A I do. 

Q Mr. Crunkilton, have you had occasion to examine 
that file, as far as the evidence relates and the statements 
therein contained relating to the involuntary separation 
wherein retirement was considered? A I have. 

Q And this is the file you have with you there, sir? 
A This is the file. 

MR. DAWSON: May it be stipulated by counsel for 
the defendants that the file, which he has, is the file, and 
that it will not be necessary to introduce this file in evi* 
dence but that he may refer to the file as the official file 
of the Retirement Section of the Civil Service Commis¬ 
sion? 

MR. KOVNER: Yes, subject to reservations to partic¬ 
ular items in the file which may be irrelevant, immaterial 
or otherwise not permissible. 

THE COURT: Do you accept that? 

G MR. DAWSON: Yes, I do. 

* • • • 

MR. DAWSON: There may be things that he wants 
to object to. What I want the record to show is that this 
is the official file and that the witness is testifying from 
the official file of the Retirement Division. 

MR. KOVNER: Tn response to the subpoena, yes. 

MR. DAWSON: Very well. 

BY MR. DAWSON: 

Q Mr. Crunkilton, have you examined this file in the 
case? A I have. 

Q Can you tell us when the request for the involun- 

tarv retirement of Miss Sawver reached the Civil Service 

• • 

Commission ? 

MR. KOVNER: Tf the Court please, Mr. Crunkilton 
and T have both gone over that file and I think we can 
save time because T can point out the letters— 




MR. DAWSON: He has it. 

THE WITNESS: Letter dated April 25, 1949, from 
the Civil Service Regional Office in St. Louis, which was 
received in the Commission April 27th. 

BY MR. DAWSON: 

Q Have you, as the associate legal adviser of the 
Retirement Division, been familiar with the procedure 
taken in these involuntary retirement cases? A 

7 Yes, sir. 

Q And will you just briefly tell the Court what 
the procedure is? 

« • • • 

THE WITNESS: Under the wording of the Retire¬ 
ment Act, to which Mr. Kovner referred, an application 
for a disability retirement may be filed either by the 
employee or by the employing office. 

The procedure from that point is exactly the same. 

When the application is received, if it is accompanied 
by official medical reports, the Commission’s medical offi¬ 
cers may act on that evidence. If they are not satisfied, 
they will order a further examination. 

BY MR. DAWSON: 

Q Is there other evidence considered, in addition to 
any medical report made of the employee? A All the 
papers that are in the file—it could be medical or lay 
evidence. 

Q It could be medical or lay evidence? A That is 
correct. 

Q Tn other words, would the employing officer who 
files the application for involuntary retirement, 

8 accumulate that evidence in whatever office it is and 
send that to the Retirement Division? Is that cor¬ 
rect? A The regulations provide that there shall be a 
statement bv the employee’s immediate supervisor and a 
medical statement. That is all that is required to come 
with the application. 
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Q Without disclosing what may be in these reports, 
I would like to ask you what medical report was attached 
to this application of the employee. A There was a 
statement marked “Confidential” by the chief medical of¬ 
ficer. 

Q What is his name? A Dr. Horace A. Groom, the 
Regional Office of the Veterans Administration at St. 
Louis. 

Q Was there attached to that a report that he made 
or was that just a confidential communication? A It 
gave no detailed report. It is a very short statement 
that, after careful review’ and so forth, it is his opinion^- 

Q Was there any other medical report attached to 
that? A There w’as a report secured by the Commis¬ 
sion’s Regional Office in St Louis. 

Q Who made that report? 

THE COURT: His question was: Was another medi¬ 
cal report attached to that application? 

9 THE WITNESS: Yes. 

BY MR. DAWSON: 

Q There was another medical report? A Yes. 

Q Who made that medical report? A Three physi¬ 
cians at St. Louis Regional Office, at St. Louis, of the 
Veterans Administration. 

Q And their names, please? A James A. Mosco, 
John E. Miksicek, and W. J. Robinson. 

Q When was that report made? A It is dated 
March 14, 1949. 

Q Was there any other medical report contained in 
the file at the time the application was signed? A Not 
at that time. 

Q Was there any statement by any of the lay em¬ 
ployees of the office in which Miss Sawyer was employed? 
A A statement by Major R. P. Fields. 

Q When was that statement dated? A It w r as dated 
April 18, 1949. 



26 A 


Q Did there come a time later on when there were 
other medical reports contained in the file? A Yes. 

Q Tell us when that medical report was filed and when 
it was made. A That was a report received June 

10 13th, I believe, 1949, submitted by Miss Sawyer. 
The report was from Dr. Robinson of St. Louis. 

Q That vras submitted by the plaintiff, herself? A 
That is correct. 

Q Were there any further medical reports made in the 
case by any other representatives of the Government? 
A There is one more statement which she submitted 
from Dr. Charles A. Jost. 

Q Very well. Was there at that time any further re¬ 
ports made by any of the Government employees in sup¬ 
port of the application for involuntary retirement? A 
No. 

Q Was there any time thereafter where any such re¬ 
ports were filed? A There were no further reports by 
Government employees or officials with whom she worked. 
Is that what vou mean? 

Q Yes, that is correct; or was there any other evidence 
or any investigation made by any investigator of the office 
there who may have contacted people outside the depart¬ 
ment? A No. 

Q And were there any statements taken with any of 
the fellow employees in her office there as to her 

11 competency? A None other than her superior of¬ 
ficer, whom I have mentioned. 

Q Except her superior officer; so the only report that 
you have there by a layman, other than the doctor’s re¬ 
port, is a statement made by her superior officer out 
there, is that correct? A That is correct. 

Q Did there come a time later on when the Public 
Health Service or the Regional Office of the VA, the Vet¬ 
erans Administration, made any further examinations of 
Miss Sawyer? A Yes, there was. 


Q When were those reports made? A They were 
ordered in 1950—I am just trying to find them— 

Q There is nothing else in 1949 other than what you 
have just told us, is that correct? A That is correct. 

Do you want the 1950 report? 

Q Yes, please. A On March 10, 1950, a medical ex¬ 
amination was ordered at the United States Marine Hos¬ 
pital at Kirkwood, Missouri. 

Q And that report is contained in the file? A That 
report is in the file. 

Q Is that the last report of a medical examination 
that you have, as far as you know? A No, that 

12 is not the last. 

Q What is the last one there, or any others that 
you have? A On August 1, 1951, she was referred to 
Dr. Walter L. Muir of St. Louis for examination and his 
report is in the file. 

Q When is his report dated? A October 25, 1951. 

Q No\v, Mr. Crunkilton, how long have you been a 
legal adviser in the Retirement Division? A Since No¬ 
vember, 1933. 

Q And are you familiar with the type of hearing that 
is permitted in the cases where there is an involuntary 
separation for retirement purposes? A There is no 
hearing provided for. 

Q There is no hearing provided for? A That is cor¬ 
rect. 

Q In other w-ords, there w’as no board hearing where 
the plaintiff could appear by counsel or by witnesses or 
anything like that, was there? A The board of appeals 
and review’ of the Commission grants hearings on request 
if they feel it is warranted. That is a matter of dis¬ 
cretion on the part of the board of appeals and review. 

THE COURT: To grant a hearing? 

13 THE WITNESS: They do grant a hearing in 
cases w’here they feel it desirable and the request 

is made for it. 
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BY MR. DAWSON: 

Q I want to ask you this question: As far as the 
record in this case is concerned, as far as Mollie Sawyer 
is concerned, did she ever have a hearing before any of 
the Retirement Division or before the Board of Appeals 
of the Civil Service Commission? A No. 

Q As far as the report shows, how was consideration 
given to the request for involuntary retirement? Was 
it based entirely upon the medical evidence in the file and 
the paper records in the file? A The Commission’s 
medical officers determine that on the basis of that medi¬ 
cal evidence and the statement of the supervisory official 
that a prima facie showing of total disability was present. 

Q In other words, it was based primarily upon the 
medical evidence in the file? A That is correct. 

Q You have been with the Retirement Board since 
1933. Isn’t it a fact that they have never disclosed to 
any employee, for involuntary retirement, the medical 
evidence of record in those cases? 

MR. KOVNER: If Your Honor please, I am not 
14 sure what relevancy that question has. 

MR. DAWSON: The point is this, Your Honor: 
He just testified that her involuntary retirement was 
made upon the basis of the medical evidence in the file. 

THE COURT: Did you not add that it also included 
the lay reports? 

THE WITNESS: Yes. 

MR. DAWSON: Yes. 

BY MR. DAWSON: 

Q And what I am trying to prove by him that, as far 
as Mollie Sawyer was concerned, and other employees in 
the same status as she is, subject to involuntary retire¬ 
ment, the medical reports, the full contents, have never 
been disclosed to any employee. 

Is that a fact? A No, that is not the fact. The ques¬ 
tion of whether it is an involuntary retirement or a vol¬ 
untary retirement has no bearing on that question. 
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It is governed entirely by the regulations which start 
out by saying that it is the contention, and then it pro¬ 
vides when it may be disclosed, and it may be disclosed 
to a complainant or his duly authorized representative in 
matters concerning himself alone when such disclosure 
would not be injurious to the physical or mental health 
of the complainant or be regarded as a breach of confi¬ 
dence- 

15 Answering your question specifically I would say 
that there would be many cases where information 

could be disclosed and would be disclosed without vio¬ 
lating this provision. 

Q Do you know whether or not, in this case, the medi¬ 
cal evidence was disclosed, as far as the record shows'? 
A The medical evidence was not disclosed in this case. 
MR. DAWSON: I have no further questions. 

Cross Examination 

BY MR. KOVNER: 

Q Mr. Crunkilton— 

THE COURT: Before you begin, I would like to ask 
you this: Is there any determination that was made as to 
the reason for not disclosing it in this case? 

THE WITNESS: The medical officers are, by the reg¬ 
ulations, charged with determining whether it would be 
detrimental to the physical and mental well-being of the 
employee or be regarded as a breach of confidence and 
the medical officers did so determine. 

THE COURT: What did they determine, that it was 
on what point? 

MR. DAWSON: Your Honor, do you want to proceed? 
MR. KOVNER : Answer that question first 

THE COURT: Let him answer that question 

16 that I asked and then you may ask him, Mr. Daw¬ 
son. 

* * * * 
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THE WITNESS: I find a letter of August 30, 1950, 
addressed to the Honorable Frank M. Karsten, House of 
Representatives, which was prepared in our medical divi¬ 
sion. 

Do you -want the wording of that? 

MR. KOVNER: I think it would be sufficient to sim¬ 
ply read this paragraph of the letter. 

THE WITNESS: (Reading) :— 

“Release of the medical records referred to would be 
contrary to the Commission’s policy concerning the confi¬ 
dentiality of medical information in cases where its re¬ 
lease would not be in the best interest of either the indi¬ 
vidual concerned or the Government.” 

MR. KOVNER: If Your Honor please, vrhat the file 
shows and it appears in more than one place, is that the 
medical division of the Civil Service Commission made 
a determination in this case that disclosure would fall 
under the regulation as to being injurious to the health 
of the plaintiff and a breach of confidence. That is only 
one place where the statement was made. 

MR. DAWSON: I think he had better argue his case 
at the close. 

17 MR. KOVNER: I am simply stating the infor¬ 
mation in the file. 

THE COURT: You may ask your question now, Mr. 
Dawson. 

BY MR. DAWSON: 

Q In direct examination there was one memorandum 
you said from her supervisor there. Was that marked 
“Confidential”? I believe you testified it was marked 
“Confidential” at the very start. A That was the one 
from the chief medical officer of the Veterans Administra¬ 
tion. 

Q The other information that you got in the case from 
her supervisor, was that disclosed to her, do you know? 
A No, it was not. 

MR. DAWSON: That is all. 
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MR. KOVNER: May I first make this observation, 
Your Honor? 

There are some documents from the file which should 
be introduced in evidence. 

THE COURT: This witness is now Mr. Dawson’s wit¬ 
ness. He is not jmurs and you should complete your 
cross-examination of him on Mr. Dawson’s direct exami¬ 
nation. 

MR. KOVNER: I understood that. You don’t think 
it would be appropriate to introduce into evidence at this 
point the documents that were referred to in the direct 
examination ? 

IS At least, I intended to do that. I was going to 
introduce the documents themselves. I can do it on 
my direct examination. It is immaterial. 

THE COURT: Mr. Dawson, do you have any objec¬ 
tion? 

MR. DAWSON: I have no objection if it will expedite 
matters. 

MR. KOVNER: I think it will help. I would request 
the stipulation,— 

MR. DAWSON: The stipulation that he is introducing 
him as his witness and not as mine. If you are going to 
offer these exhibits as mine— 

MR. KOVNER: I will offer them as my exhibits. 

MR. DAWSON: And the Court understands they are 
offered on your part. This upsets the whole orderly 
process of the trial. 

MR. KOVNER: I can do it by reference to the docu¬ 
ments on cross-examination and then bring them in on 
direct. That is satisfactory. I don’t think there would 
be any confusion because we are talking about specific 
documents and T think it would help to identify them. 

THE COURT: If you want to put it in as part of 
your case, that is, the exhibits that you put in there, they 
will be your exhibits— 





32 A 


MR. KOVNER: I would put them in as my exhibits, 
of course. 

19 THE COURT: Very well. 

MR. KOVNER: May I make this request or re¬ 
quest this stipulation: That we shall have leave to with¬ 
draw the originals and supply photostatic copies because 
these papers are the original papers in the Commission’s 
file? 

MR. DAWSON: I have no objection to that, Your 
Honor. 

THE COURT: Very well. 

BY MR. KOVNER: 

Q Mr. Crunkilton, referring to the file, when you 
stated that the application was first received by the Com¬ 
mission by letter dated April 25th, you mean the applica¬ 
tion was then first received in the Commission’s office in 
Washington, D. C.? A That is correct. 

Q Where was the initial application made? A It 
came to us through the Commission’s regional office in 
St. Louis. They had that examination conducted at the 
Veterans Administration. 

Q Mr. Crunkilton, when these medical reports come 
in, to whom are thev referred? A To the Commission’s 
medical officers. 

Q And were all the papers in the application enclosed 
in the letter of April 25, 1949, submitted to the Medical 
Division ? A Yes. 

20 0 And that included the letter from the su¬ 
perior officer? A Yes. 

Q The letter from the post-medical report? A Yes. 

Q And the report of the medical board? A Yes. 

Q On March 14, 1949? A Yes. 

Q Does the file show that on the basis of that evidence, 
a notice was given to the plaintiff with regard to a de¬ 
cision by the Retirement Division? A Yes. 

Q What is the date of that letter? A May 13, 1949. 

MR. KOVNER: Tf Your Honor plense. T would like 
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to introduce into evidence as Defendants’ Exhibit 1— 

THE COURT: Show it to Mr. Dawson. 

MR. KOVNER: The letter of May 13, 1949, addressed 
to Miss Sawyer, that is a copy of the letter. 

MR. DAWSON: No objection, Your Honor. 

THE COURT: Very well, it is admitted as Defend¬ 
ants’ Exhibit No. 1. 

(Letter dated May 13, 1949, addressed to Miss Sawyer 
was marked as Defendants’ Exhibit No. 1 and received 
in evidence.) ; 

# # # # 

21 BY MR. KOVNER: 

Q Did the plaintiff make any response to the 
letter of May 13, 1949? A Yes. 

Q Will you find the letter which shows her re- 

22 sponse? A It is a letter dated June 3, 1949. 

MR. KOVNER: If Your Honor please, I would 
like to put in evidence, as Defendants’ Exhibit No. 2, the 
letter just referred to dated June 3, 1949, to Warren B. 
Irons, with enclosures in the letter. 

MR. DAWSON: Your Honor, there is no question. 
We admit that this is a letter signed by the plaintiff, her¬ 
self, and she mailed it in. 

The question in my mind is the materiality of it and 
this case, on both sides, might have to go to the Court of 
Appeals sometime and T don’t want to encumber the rec¬ 
ord with a lot of exhibits that we will have to include in 
there and run up the cost of the record and, for that rea¬ 
son, if he can point out why this is material and what is 
the purpose— 

THE COURT: Look at it and see if there is some 
specific portion you want in there and perhaps you can 
read it into the record. 

MR. KOVNER: No, Your Honor, I think the whole 
letter is material because, as I understand the plaintiff’s 
claim in this case, it is that she was not in one respect 
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or another given a fair opportunity to present whatever 
she had to present in connection with these proceedings 
relating to her involuntary retirement. 

In that connection we are showing that the plain- 

23 tiff was offered an opportunity to submit anything 
she had to submit or to request an appeal, and 

this is her response. 

THE COURT: You have identified this as a letter 
from her in the file and memorandum attached to it. 
THE WITNESS: Yes. 

MR. KOVNER: And it is in response to the letter 
from the Commission advising her of her right to appeal 
and to submit evidence. 

MR. DAWSON: There is no question as to the au¬ 
thenticity because it is a letter written by the plaintiff. 
THE COURT: Very well, it is admitted. 

(The letter previously marked for identification as De¬ 
fendants’ Exhibit No. 2 was received in evidence.) 

MR. KOVNER: In other words, and I may be of 
some assistance, the material part of the enclosure— 
THE COURT: I have read her letter. 

MR. KOVNER : Did Your Honor notice there were 
two medical reports from the doctor? I am submitting 
the enclosures and that goes with the letter. 

THE COURT: I think that ought to be marked -A, 
-B, and -C. 

MR. KOVNER: Perhaps that would be better. 

THE COURT: I could not tell how much of that fol¬ 
lows and is attached as part of the exhibit. 

24 MR. KOVNER: I ask that the letter dated June 
3, 1949, addressed “To whom it may concern,” on 

the letterhead of Robert E. Britt, M. D.,” be attached as 
Exhibit 2-B and a letter on the letterhead of Charles A. 
Jost, M. D., dated May 24, 1949, as Exhibit 2-C, and a 
letter dated May 0, 1949, addressed “To whom it may con¬ 
cern,” signed by Dr. Robert E. Britt, be marked 2-D, and 
a letter dated November 30, 1948 from the Army Fi¬ 
nance Center, addressed to Miss Sawyer, be marked 
Exhibit 2-E. 
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THE COURT: All of those were sent in with this let¬ 
ter? 

MR. KOVNER: That is correct, Your Honor. They 
are referred to in the letter as enclosures attached to the 
letter. 

THE COURT: Very well. 

MR. KOVNER: I don’t think Your Honor needs to 
read the letters in detail now. There may be some parts 
that will be referred to. 

THE COURT: Very well. 

(Thereupon Defendants’ Exhibits 2-A, 2-B, 2-C, 2-D 
and 2-E, were received in evidence.) 

BY MR. KOVNER: 

Q Mr. Crunkilton, was this application referred to the 
Board of Appeals and Review' of the Civil Service Com¬ 
mission? A It w'as. 

25 Q Was it at the time after this letter of June 
3rd from the plaintiff was received? A Yes. 

Q And was it referred to the Board of Appeals and 
Review' in response to the plaintiff’s request for a review? 
A Yes. 

Q And did the Board of Appeals and Review' con¬ 
sider this case? A Yes. 


Q Did it have before it all of the material in the file 
relating to this application? A It did. 

Q Did it have before it the medical reports referred 
to in the letter of April 25, 1949, from the Regional 
Office? A Yes. ; 

Q Did it have the letter of Miss Sawyer of June 3, 
1949 with the enclosures? A Yes. 

Q Was there any other evidence submitted to the 
Board of Appeals and Review by the plaintiff? A None. 

Q Was any other evidence submitted to the Board of 
Appeals and Review' from any other source? A No evi¬ 
dence. 





Q Did the Board of Appeals and Review have 
2G before it the opinion of the medical officers of the 
Civil Service Commission? A Yes. 

Q When you said, Mr. Crunkilton, on direct examine 
tion that no hearing was granted by the Board of Ap¬ 
peals and Review in this case, did you mean that there 
was no formal determination by the Board of Appeals 
and Review? A I think I responded to his question as 
to whether there was a hearing at which she was present 
or represented by counsel. 

Q That was the sense in which you understood the 
question: Was there a hearing? A That is right, in 
direct answer to that question. 

Q There was full consideration given to this case on 
the basis of the submissions made by the plaintiff? 

MR. DAWSON: I object to that, Your Honor. He is 
asking for an opinion and conclusion of a man who was 
not even on the board. 

THE COURT: Objection sustained. 

BY MR. KOVNER: 

Q There is nothing in the file to indicate that the 
Board of Appeals and Review acted on anything else ex¬ 
cept the material in the file before it? A That is cor¬ 
rect. 

Q Does the file show that the Board of Ap- 
27 peals and Review acted in accordance with the 
regulations of the Civil Service Commission? 

MR. DAWSON: I object to that. Your Honor. It 
calls for an opinion and conclusion of the witness. 

MR. KOVNER: If Your Honor please, the plaintiff 
has, on direct examination, pointed out how they operate. 

MR. DAWSON: It is based on opinion. 

MR. KOVNER: The plaintiff has qualified this wit¬ 
ness. 

THE COURT: Did you participate in this case your¬ 
self? 

THE WITNESS: No, I did not. 
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THE COURT: You were not there? 

THE WITNESS: No. 

THE COURT: All you know is what is shown by th,e 
records ? 

THE WITNESS: The board’s consideration is an ex 
parte proceeding without the retirement division being 
represented. 

MR. KOVNER: You mean by ex parte, the board sits 
by itself? 

THE WITNESS: That is right. 

THE COURT: Read the question again. 

THE REPORTER (Reading) :— 

“Does the file show that the Board of Appeals and 
Review acted in accordance with the regulations of the 
Civil Service Commission? 

THE COURT: I will sustain the objection. 

BY MR. KOVNER: 

28 Q Does the file show that a notice of decision 
by flic Board of Appeals and Review was sent to 
the plaintiff? A Yes. 

Q Will you find that notice? A It is a letter of 
July 8, 1949. ' 

MR. KOVNER : If Your Honor please, I would like 
to introduce into evidence the letter of July 8th. 

THE COURT: Show it to Mr. Dawson. 

MR, KOVNER: Yes, indeed. 

(Letter shown counsel.) 

MR. DAWSON: We have no objection, Your Honor. 

THE COURT: The exhibit is admitted. 

(Letter dated July 8, 1949, was marked as Defendants’ 
Exhibit No. 3 and received in evidence.) 

MR. KOVNER: Tf Your Honor please, T would like 
to go back and pick up one letter which occurred when 
the initial notice was given to the plaintiff by letter of 
May 13, 1949. 

THE COURT: Very well. 

BY MR. KOVNER: 
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Q Mr. Crunkilton, at the time that the Retirement 
Division made its preliminary decision, did it send a let¬ 
ter to the Army Finance Center? A Yes, by letter of 
May 13, 1949. 

MR. KOVNER: I would like to have this go in evi¬ 
dence, if Your Honor please. 

29 THE COURT: Hand it to Mr. Dawson. 

MR. DAWSON: I object to this on the grounds, 
in the first place, the letter is not addressed to the plain¬ 
tiff in this case. There is no showing, as far as I know, 
that she ever saw the letter. It is addressed to the Army 
Finance Center, 4300 Goodfellow Boulevard, St. Louis, 
Missouri. 

MR. KOVNER: That is right, Your Honor. I am in¬ 
troducing the letter to show the procedure in the case. 

In these proceedings Miss Sawyer is not the only party 
in interest. The Army Finance Center, which instituted 
the proceedings, is a party in interest. 

THE COURT: The witness can testify what the pro¬ 
cedure is. 

BY MR. KOVNER: 

Q Is it not the procedure, when a determination is 
made in this case, to send a copy of any decision to the 
individual and to the employing agency? A At the same 
time the notice of decision is sent to the employee, simi¬ 
lar information is furnished the employing office. 

THE COURT: And you sent a notice, did you? Was 
a notice sent to the plaintiff, Miss Sawyer? 

THE WITNESS: Yes, on the same day. 

MR. KOVNER: That was our Exhibit No. 1, if Your 
Honor please. 

30 THE COURT: I will sustain the objection to 
this. 

MR. KOVNER: May I hold that one moment and 
point out what I want to bring out here? 

THE COURT: Yes. 

MR. KOVNER: The point I want to bring out. Your 
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Honor, is to point out what the letter shows and that is 
that the letter shows that this first decision by the Re¬ 
tirement Board is that nothing is done to affect the plain¬ 
tiff’s employment status because the letter tells the Army 
Finance Center not to do anything with regard to the 
plaintiff’s employment until the decision of the Board of 
Appeals and Review is completed and I think it is impor¬ 
tant to get the whole picture in and point up the signifi¬ 
cance of notice to the plaintiff that she had a notice of 
appeal to the Board of Appeals and Review and that she 
could submit any evidence she wanted to. 

The first decision is only the preliminary decision. 

I think it is helpful, Your Honor, to show the proce¬ 
dure is carried out and what the purport of the first de¬ 
cision is. ' 

MR. DAWSON: The fact is, Your Honor, Miss Saw¬ 
yer was already out of employment before that letter was 
dispatched. It does not show what you say it shows. 

MR. KOVNER: T think the letter will be helpful to 
the Court. 

31 MR. DAWSON: If you want to get confusion 
in the record by saying this woman was kept on* 
which is not in accordance with the fact, put the letter in 
there. It will confuse the record. ; 

THE COURT: You may have it marked for your pur¬ 
pose. I am going to sustain the objection. 

(Letter dated May 13, 1949, was marked as Defendants’ 
Exhibit No. 4 for identification.) 

MR. KOVNER: She might have been on annual leave 
or sick leave. All I am saying is that they told the 
Army not to do anything on account of this retirement 
decision. 

THE COURT: It is not important what you told the 
Army. It seems to me it is important what was done. 

MR. KOVNER: T agree, Your Honor, but the letter 
is a part of the formal action taken. If somebody acted 
in disobedience of this letter, this is the action of the 
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Commission which controls—I don’t know that they did 
and I don’t think they did—but I think the letter will be 
heplful to show how this procedure works. 

THE COURT: Do you have some communication to 
her indicating when she was separated from the service? 
MR. KOVNER: That comes later, Your Honor. 

THE COURT: Then that would cover that. 

MR. KOVNER: If Your Honor please, I have 

32 gone back to the stage in the proceedings of the 
retirement decision and I come back now to where 

the decision had been made by the Board of Appeals and 
Review and communicated to the plaintiff. 

BY MR. KOVNER: 

Q That decision of the Board of Appeals and Review 
has been placed in evidence as Exhibit 3, in a letter of 
July 8, 1949. 

Mr. Crunkilton, at the time this notice is given to the 
plaintiff, does the Civil Service Commission, for the em¬ 
ploying agency, have the decision of the Board of Ap¬ 
peals and Review? The question is, Do they? A Yes. 

Q Do the records show such information was given to 
the employing agency in this case? A Yes. 

Q What was the date of that notice to the employing 
agency? A July 19, 1949. 

Q Mr. Crunkilton, by virtue of the decision of the 
Civil Service Commission, must the plaintiff then be re¬ 
tired from her employment, from that job? A Yes. 

Q Does your record show that the plaintiff was sep¬ 
arated from her position in the Army Finance Cen- 

33 ter because of the decision of the Civil Service 
Commission? A Yes. 

Q What does your record show was the date of that 
separation? A The Army Finance Center certified that 
she was separated because of retirement for disability 
on July 29, 1949. 
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Q And did the decision of the Commission also carry 
■with it an award of an annuity? A Yes. 

Q And when did the annuity in this case become pay¬ 
able, as of what date? A The first of the month follow¬ 
ing the separation or August 1,1949. 

Q Was the plaintiff notified that she was entitled to 
an annuity in a certain amount? A Yes. 

Q Does the record show that the plaintiff then re¬ 
quested an appeal to the members of the Civil Service 
Commission themselves or any one of them? A Yes. 

Q What is that? A On August 4, 1949, she ad¬ 
dressed the Board of Appeals and Review, attention of 
the chairman, again appealing the retirement action. 

34 Q Did the plaintiff submit any medical evi¬ 
dence with that request? A No. 

Q Did the plaintiff request a copy of the medical 
report? A No, not in that letter. 

Q Did the plaintiff request any oral hearing? A No. 

Q Does the file show that, up to that time, a request 
had been made by the plaintiff for an oral hearing? A 
I don’t find that she did. 

Q Does it show that she made any request to see the 
medical reports or any other evidence in the case? A No. 

THE COURT: At this time we are going to recess for 
lunch and we will recess for an hour, that is, until 1:30. 

If that allows you time, you might indicate to the 
witness what you expect to ask him and then perhaps, 
with stickers in the record, we can make a little better 
progress. I don’t know whether you will have time to 
do that and have lunch, too. 

(Thereupon at 12:30 o’clock p. m. a recess was taken 
until 1:30 o’clock p. m. 

35 Afternoon Session 

(The hearing was resumed at 1:30 o’clock p. m., at; the 
expiration of the luncheon recess.) 
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Thereupon, 

Joseph G. Crunkilton 

resumed the witness stand, pursuant to the recess, and 
testified further as follows: 

Cross Examination (Resumed) 

BY MR. KOVNER: 

Q We "were at the point where the Board of Appeals 
and Review had issued its decision and the plaintiff had 
made a request for reconsideration. 

Bo you have in the file a letter dated October 14, 1949, 
from the plaintiff to Mr. Edwards, Chairman of the 
Board of Appeals and Review, in connection with her 
application for a reconsideration of the decision? A Yes. 

Q Did the plaintiff submit any medical evidence in 
support of that report? A No. 

Q Does she request a hearing? A Yes. 

Q What does she say with regard to the request for 
a hearing? A (Reading) “I request that a hear- 
36 ing be held in St. Louis, Missouri, at the Ninth 
Regional District, Civil Service Commission, for 
the convenience of all parties concerned, in the event that 
the original decision has not been reversed.” 

Q Do you have a letter dated November 30, 1949, 
from the Chairman of the Board of Appeals and Reviews 
to Miss Sawyer? A Yes. 

MR. KOVNER: May I offer this letter in evidence, 
Your Honor? 

THE COURT: Yes. Show' it to Mr. Dawson, please. 

MR. DAWSON: No objection, Your Honor. 

THE COURT: It is admitted as Defendants’ Exhibit 
No. 5. 

(Letter dated November 30, 1949 to Miss Sawyer from 
the Chairman of the Board of Appeals and Review of 
the Civil Service Commission w*as marked as Defendants’ 
Exhibit No. 5 for identification and received in evidence.) 
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BY MR. KOVNER: 

Q Does the retirement decision of the Civil Service 
Commission go into effect upon the decision of the Board 
of Appeals and Review? 

MR. DAWSON: Your Honor, I object to that. It 
calls for an opinion and conclusion of law. It is not a 
fact. 

THE COURT: I will overrule the objection. He 

37 should be able to say what the procedure is. 

THE WITNESS: That constitutes the final ad¬ 
ministrative action in the case. 

BY MR. KOVNER: 

Q Do you have in the file a letter from the plaintiff 
requesting the Chairman of the Civil Service Commission 
to consider her case? A Yes. 

Q What is the date of that letter? A December 6, 
1949. 

Q And do you have a letter from the Chairman of the 
Civil Service Commission to the plaintiff with regard to 
her request? A Yes. 

THE COURT: What is the date of that? 

THE WITNESS: January IS, 1950. 

BY MR. KOVNER: 

Q Did the plaintiff submit any further evidence to the 
Chairman of the Civil Service Commission? A No. 

Q Prior to the letter of January 18, 1950? A No. 

MR. KOVNER: I would like to put in evidence the 
letter of the Chairman of the Civil Service Commission. 

That is dated January 18, 1950. 

38 THE COURT: Show it to Mr. Dawson. 

(Letter shown counsel.) 

MR. DAWSON: No objection. 

THE COURT: It is admitted as Defendants’ Exhibit 
No. 6. 

(Letter dated January 18, 1950, was marked for identi¬ 
fication as Defendants’ Exhibit No. 6 and received in 
evidence.) 
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MR. KOVNER: If \our Honor please, I am through 
with the witness but, at this point, I should like to make 
a motion just to correct the record, to amend our plead¬ 
ing to conform to the evidence. 

In our answer we said that the final decision in this 
case was the decision of January 18, 1950. That is found 
in the fourth defense where we pleaded laches. 

We stated that the final determination of plaintiff’s 
disability, on which the complaint was made, was on Jan¬ 
uary 18,1950. 

THE COURT: Do you say in the fourth defense? 

MR. KOVNER: In the fourth defense of the amended 
answer. There is an amended answer after pretrial. 

Leave to amend was granted at pretrial and an amended 
answer was then filed. 

THE COURT: You want to change that date to what? 

MR. KOVNER: To the date of the decision of the 
Board of Appeals and Review, July 8, 1949. That 
39 is Defendants’ Exhibit No. 3. 

THE COURT: Very well. 

MR. DAWSON: Your honor, I object on the ground 
he has already amended his pleadings once. He has de¬ 
nied things that were amended in the original answer and 
he has had full opportunity to plead before. 

THE COURT: I overrule the objection. 

MR. DAWSON: Are you through? 

MR. KOVNER: I am through. 

THE COURT: Then let Mr. Dawson see it so he can 
conform his copy. I just want you to see it, Mr. Daw¬ 
son. 

MR. DAWSON: I have, Your Honor. 

Redirect Examination 
BY MR. DAWSON: 

Q In cross-examination, the last letter that you had 
there was dated sometime in January, 1950, is that cor- 
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rect? A That is a letter from the Chairman of the 
Commission, yes. ! 

Q As a matter of fact, the Commission had this mat¬ 
ter under consideration by numerous letters in the file 
there until sometime about in July, 1951, isn’t that cor¬ 
rect? 

MR. KOVNER: Your Honor, I object to that ques¬ 
tion. 

TIIE COURT: On what ground? 

MR. KOVNER: On the ground that the rules and reg¬ 
ulations make it clear, and it has been so testified, 
40 that the decision of the Board of Appeals and 
Review is the final decision; that anything further 
that may take place by way of attempt by the plaintiff, in 
correspondence, to get reconsideration and responses to 
letters from the Commission are no part of the required 
procedure. 

That will happen in every case. There has to be a 
terminate point. The parties keep on writing in to the 
Commission and the Commission does answer their letters. 

THE COURT: I will overrule the objection. 

BY MR. DAWSON: 

Q Without referring to the contents of the letter, 
I want vou to tell Her Honor the dates of the letters 
from the plaintiff in this case to the Civil Service Com¬ 
mission, the date of reply thereto, all in reference to this 
matter that was then pending before the Civil Service 
Commission. 

You have those letters in the file? A That is, all let¬ 
ters from her after the Board of Appeals decision? 

Q After the Appeals decision. A Letter of August 
4, 1940; letter of October 14, 1949: letter of December 6, 
1949: letter of December 19, 1949: letter of January 22, 
1950: letter of February 6, 1950: letter of February 9, 

1950. j 

Do you want letters to the Members of Congress? 
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Q Any communications that were written after 

41 that date. 

THE COURT: Who is writing to whom? 

THE WITNESS: Letters by the plaintiff. 

THE COURT: I think I will sustain the objection to 
letters written to Congressmen. 

THE WITNESS: This one was from her to a Con¬ 
gressman which was forwarded to us by the Member. 

MR. KOVNER: In Grasse v. Snyder— 

MR. DAWSON: Your defense is laches. Nobody— 
THE COURT: Mr. Dawson, there is a case somewhere 
—I have forgotten now what the name of it is—that says 
that all this correspondence does not mean that laches— 
MR. DAWSON: Laches, Your Honor, as I understand 
the. rule, is dependent upon the facts in each particular 
ease. There is no fixed rule of law you can lay down on 
laches. 

THE COURT: But I mean what the general idea is, 
what was the time between the action and the complaint 
in this case? 

I am willing that you should show what letters she has 
written but I think to try to put in this record what 
everybody else has written, like sisters or Members of 
Congress, and all that, is going rather far afield. 

MR. DAWSON: Very well, Your Honor. 

BY MR, DAWSON: 

Q These letters that you have just testified to 

42 were all letters written by the plaintiff in this case, 
with the exception of the last letter? A The last 

letter was written by her also but to the Congressman 
and he referred it to us for reply. 

Q And the Congressman referred it to the Civil Serv¬ 
ice Commission? A For direct reply. 

Q Go ahead with the rest of it and just give us the 
dates. A Letter of May 8, 1950: letter of July 22, 1950. 

Do vou want letters from her attornevs? 

• • 

Q What is that? A Her attorney. 
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Q Yes, an attorney if it is written for her. A Letter 
from attorney Alfred I. Harris, August 12, 1950; letter 
from plaintiff August 17, 1950; letter from the plaintiff, 
August 21, 1950. 

With the letter of August 21, 1950, she forwarded a 
letter which she had written April 25, 1950, which had 
been inadvertently returned to her, apparently with a 
previous reply; from attorney Harris, September 2, 1950; 
from the plaintiff to the Chairman of the Senate Post 
Office and Civil Service Committee, which was forwarded 
to us for reply dated August 20,1950. 

MR. KOVNER: I think these are all irrelevant 
43 but I think that is particularly so. 

THE COURT: That was sent to you? 

THE WITNESS: The Chairman of the Committee 
then forwarded that to us for a report, direct to him. 

THE COURT: Yes. Just leave that out. 

THE WITNESS: Letter from attorney Harris, No¬ 
vember 5, 1950; letter from Miss Sawyer, March 2, 1951; 
letter from Miss Sawyer, March 28, 1951; letter from the 
plaintiff April 3, 1951, and April 4, 1951, also April 20, 
1951; May 7, 1951, and one from Mr. Dawson, July 6, 
1951. 

MR. DAWSON: I would like to have that letter 
marked and put in as an exhibit. 

THE COURT: Show it to Mr. Kovner. 

MR. DAWSON: This is Plaintiff’s Exhibit No. 1, let¬ 
ter dated July 6, 1951, to Robert Ramspeck. 

THE COURT: It is admitted. 

(Letter dated July 6, 1951, to Robert Ramspeck was 
marked as Plaintiff’s Exhibit No. 1 and received in evi¬ 
dence.) 

BY MR. DAWSON: 

Q Do you have a copy of the reply there to my letter? 
A I think so, yes. Yes, a reply dated July 12, 1951. 

MR. DAWSON: I would like to have that marked as 
Plaintiff’s Exhibit No. 2. 
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THE COURT: Very well. 

44 MR. DAWSON: And I ask that that be intro¬ 
duced into evidence. 

THE COURT: It is admitted. 

(Letter dated July 12, 1951 was marked as Plaintiff’s 
Exhibit No. 2 and received in evidence.) 

BY MR. DAW'SON: 

Q Was that the last letter in the file there up until the 

time that this suit was filed? I say the last letter, I 

mean the last letter written by the plaintiff or on her 

behalf. A Here is one from plaintiff, August 23, 1951. 

Q Going back to all of those letters written by the 

plaintiff in 1950 and 1951, I will ask you whether or not 

the file discloses that consideration was given to each 

and evervone of those letters bv the Civil Service Com- 
• • 

mission. 

MR. KOVNER: The same objection. Your Honor. 
THE COURT: T think that is a very big question and 
it will not be at all helpful to the Court, Mr. Dawson, 
because you say “consideration.” 

MR. KOVNER: Tf Your Honor please, on this theory, 
plaintiff could keep writing letters about a decision that 
is final and could keep this matter alive for years. 

THE COURT: You said she could have an examina¬ 
tion at any time for these various things. I don’t 

45 know what these letters provide for. 

MR. KOVNER: W T e will show that she was 
given the annual examinations and further, will put all 
the letters in evidence and the answers thereto— 

MR. DAWSON: Your Honor, T would like to say— 
TTTE COURT: Just a minute. Only one person can 
talk at a time and the shorthand reporter finds it difficult 
when both of you attempt to talk at the same time. 

Now, T will hear you, Mr. Dawson. Go ahead. 

MR. DAW 7 SON: Tf Mr. Kovner will stipulate that this 
case was being considered by the Civil Service Commis- 
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sion up until the time we filed suit, why, I won’t ask any 
further consideration because I think that is what the 
record shows. 

MR. KOVNER: If Your Honor please, the point is 
what Your Honor pointed out, the word “consideration.” 
The most that I can stipulate and what the letters will 
show is that the plaintiff sent numerous letters asking 
reconsideration of the decision of the Board of Appeals 
and Review. 

THE COURT: Do you accept that? ! 

MR, DAWSON: They ask for reconsideration. 

MR. KOVNER: Of the decision of the Board of Ap¬ 
peals and Review of July 8, 1949. 

THE COURT: Do you accept that? 

MR. DAWSON: With the further stipulation, Mr. 

Kovner and Your Honor, that each and every letter 
40 she wrote, that they answered the letter. 

MR. KOVNER: I will come to the answer part 
in a moment. 

THE COURT: Very well. 

MR. KOVNER: That she submitted no medical evi¬ 
dence with the letters or further evidence. 

Would you agree to that, Mr. Dawson? 

MR. DAWSON: There was a letter from a doctor— 

MR. KOVNER: That was part of the annual exami¬ 
nations which have been referred to, examinations have 
been held in the case at the direction of the Commission 
and those medical reports were brought out by Mr. Daw¬ 
son’s examination. i 

THE COURT: That was not a submission by the 
plaintiff? 

MR. KOVNER: No, that was not a submission by the 
plaintiff. 

MR. DAWSON: I am willing to stipulate, Your Honor, 
there wasn’t any medical evidence other than Dr. Bell’s 
report and others in the file. 
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THE COURT: Your statement is not clear to me. I 
don’t know what you said. 

MR. DAWSON: I am willing to stipulate, Your Honor, 
that with these requests, she didn’t put any new’ evidence 
in except what she may have said through her letters, 
through her making statements of fact in the letters 
themselves wrhich might have been and might not have 
been considered by a Court as evidence but which 

47 are many times considered by administrative bodies 
as evidence, even though it is only an unsw’om 

statement. 

MR. KOVNER: I could hardly accept that as being 
evidence. She made statements in the letters, but I mean 
by medical evidence, she didn’t submit any opinion of a 
competent medical expert, doctor or otherwise. 

MR. DAWSON: Miss Sawyer tells me she did not 
send in any medical reports with them so, as far as that 
is concerned, I will stipulate to that fact. 

I do want to ask him a few’ more questions. 

MR. KOVNER: Further, as to the type of answer 
that wras made by the Commission to the letters— 

THE COURT: Are you able to generalize on that? 
Was the same type of statement made each time? 

THE WITNESS: I can say that the letters from Miss 
Sawyer w’ere all in the same vein and the answrers, which 
w’ere written by various officials of the Commission, the 
Chief of the Retirement Division, various Commissioners 
individually, w’ere letters of the same tenor. 

MR. KOVNER: And they w’ere always to the effect, 
Your Honor, that the original decision had been made; 
there w’as no basis for reconsideration— 

MR. DAWSON: That is not so. Pardon me. 

THE COURT: T am going to sustain the objection to 
all these subsequent letters. You ask him about 

48 the letters and you are not giving the Court any 
information as to wrhat is in them. 

MR. DAWSON: Very well. 
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BY MR. DAWSON: 

Q I will go back to the first letter you have there in 
1951. A March 2, 1951. 

Q The letter that she wrote, with his reply to that let¬ 
ter, and when was it made? A March 30, 1951. 

MR. DAWSON: All right. We offer in evidence 
Plaintiff’s Exhibit No. 3. 

THE COURT: Any objection? i 

MR. KOVNER: No, Your Honor. 

THE COURT: It is admitted. 

(Letters dated March 2, 1951 and March 30, 1951, were 
marked as Plaintiff’s Exhibit No. 3 for identification and 
received in evidence.) . 

BY MR. DAWSON: 

Q Go to the next letter that the plaintiff wrote, to¬ 
gether with the reply thereto. A March 28, 1951. 

Q Is there a reply to that letter? A April 2, 1951. 

Q The reply is so short, I will ask you to read 
49 it into the record. A (Reading—From the Chair¬ 
man of the Commission, Mr. Robert Ramspeck: 

“This will acknowledge your letter of March 28th. It 
is my understanding that Commissioner James M. Mit¬ 
chell has sent you a full reply.” 

Q You refer to the next letter that she wrote there. 
A April 3rd and April 4th. 

Q April 3, 1951, and April 4, 1951. 

This reply is right short. Will you read that into the 
record and give the date of the reply? A This is dated 
April 6, 1951, from the Chairman: 

“This will acknowledge your letter of April 4th. I 
shall be glad to refer your letter to the Board of Ap¬ 
peals and Review concerning the possibilities of a per¬ 
sonal hearing before the Board. 

“Further reply will be made at a later date.” 

Q The next letter that you have from Miss Sawyer— 

MR. KOVNER: I beg your pardon, but just to keep 
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the record straight, Mr. Dawson, was there some reply 
to her letter— 

MB. DAWSON: Was there a further reply? 

MB. KOVNEB: Follow up from the Board of Ap¬ 
peals and Beview? 

THE WITNESS: A further reply from the 

50 Chairman on April 13,1951. 

MB. DAWSON: Is that the letter there that you 

have ? 

THE WITNESS: Yes, sir. 

MB. DAWSON: Mark this as Plaintiff’s Exhibit No. 
4, and we offer that in evidence, Your Honor. 

THE COUBT: It is admitted. 

(Letter dated April 13, 1951 was marked as Plaintiff’s 
Exhibit No. 4 for identification and received in evidence.) 
BY MB. DAWSON: 

Q Give us the next letter in 1951. A April 20, 1951, 
to the Chairman. 

Q And is there a reply to that? A May 4, 1951. 

MB. DAWSON: May this exhibit be marked as Plain¬ 
tiff’s Exhibit 5, and we offer that in evidence, Your 
Honor? 

THE COUBT: It is admitted. 

(Letter dated May 4, 1951 was marked as Plaintiff’s 
Exhibit No. 5 for identification and received in evidence.) 
BY MB. DAWSON: 

Q Now, the next letter in 1951? A May 7, 1951. 

Q And the reply thereto? A May 11, 1951. 

Q The reply is so short, will you read it into 

51 the record, please? A This letter is from Chair¬ 
man Bamspeck: 

‘‘This will acknowledge your letter of May 7th. 

“I regret that I can add nothing to you to my letter 
of May 4th.” 

Q The next letter that you have— 

THE COUBT: I think the next letter is vour letter. 
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MR. DAWSON: Yes, that is right, Your Honor, dated 
July 6th. 

BY MR. DAWSON: 

Q You have been identified with the Retirement Divi¬ 
sion since 1933, I believe you testified? A With the 
legal office since 1933. I was in before that. 

Q And the Board of Appeals and Review and the 
Commissioners, without regard to time, do they have au¬ 
thority to consider involuntary retirement cases, regard¬ 
less of the lapse of time? 

MR. KOVNER: If Your Honor please, I object to 
that, what authority the Commission may have. 

THE COURT: Read the question, please. 

(Pending question read.) 

MR. KOVNER: It is a general question; authority as 
to what? Of course, the Commission can and has the 
liberty to consider cases at any time but the ques- 
52 tion here was when was the decision made in this 
case. 

THE COURT: Would you frame your question dif¬ 
ferently? 

MR. DAWSON: Yes, I will, Your Honor. 

BY MR. DAWSON: 

Q Are you familiar with the number of cases which 
have been passed upon by the Retirement Board and the 
Board of Appeals and Review since you have been with 
the Civil Service Commission in 1933? A I couldn’t 
give any estimate, no, sir. 

Q I mean are you familiar with the way and the 
manner in which they handle the cases? A Yes, sir. 

Q Where a case has once—say a decision has been 
rendered—isn’t it possible to reopen that case and recon¬ 
sider it? Don’t they frequently do that? 

MR. KOVNER: If Your Honor please, it ought to be 
qualified—when do they do it? Under what circum¬ 
stances? 
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T will agree now that cases are reconsidered by an 
administrative agency on a proper showing and under 
proper conditions, certainly. 

This question is much too general. 

THE COURT: Do you understand the question? 

THE WITNESS: Let me try to answer it. 

The Board’s decision, under the regulations, is final, 
that is, the Board of Appeals and Review is the 

53 body set up by the Commissioners to act in that 
capacity, but there is no provision for the Commis¬ 
sioners’ further reviewing the case, that is, no specific 
provision, but there is nothing to bar them from looking 
over a case which has been considered by the Board of 
Appeals. 

Is that an answer? 

MR. DAWSON: That is a part answer, sir. 

BY MR. DAWSON: 

Q And in this case, as far as the records show, the 
Board of Commissioners did exercise that function and 
review it in January, 1950; January 6th, to be exact? 

MR. KOVNER: I object to that Your Honor. The 
letter has been put in evidence on that. It is the decision 
of Mr. Mitchell, the Chairman of the Commission, the 
letter of Mr. Mitchell to the plaintiff. 

THE COURT: What they did is reflected in these let¬ 
ters, is it? 

THE WITNESS: The policy in the Commission is 
that if a letter is addressed to a particular Commis¬ 
sioner, he will answer the letter, yes, as a matter of 
courtesy or internal procedure. This letter was addressed 
to Chairman Harry B. Mitchell. 

THE COURT: Which letter are you referring to? 

THE WITNESS: December 6, 1949, which he an¬ 
swered on January 18, 1950. If the Court could 

54 determine if that is a reconsideration, it is in as 
Defendants’ Exhibit No. 6. You could read it. 

THE COURT: Did you say 1949? 
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MR. DAWSON: They have omitted that anyway. I 
see, in the first defense, they omitted the allegation of 
paragraph 9 that the Commissioner did consider it on 
January, 1950, and that is another reason why I object 
to that amendment he put in. 

THE WITNESS: January 18, 1950, is a reply. 

BY MR. DAWSON: 

Q What I want to ask you now is this: Isn’t it a 
fact that the Board of Appeals and the Commissioners 
themselves after a case has been decided adversely, has 
many times opened up those cases regardless of the 
lapse of time and reversed their decisions? A I can’t 
answer that question. 

I will admit that the Commissioners have no doubt 
reviewed cases which the Board of Appeals had acted 
upon. I don’t recall whether any of those were ever re¬ 
versed or affirmed. There are cases in which they do 
review but they are not very frequent. 

Q Well, they have reviewed cases where the Board 
of Appeals has denied them? A Yes, many times. 

Q In a large number of those cases, you have 
55 people writing in letters after an adverse decision 
comes in, isn’t that right? 

THE COURT: Mr. Dawson, it isn’t a bit helpful to 
the Court to know what thev do in other cases. What 
the Court is interested in is what they did in this case. 

MR. DAWSON: What I am trying to show, if Your 
Honor please, is they are claiming that all of this letter 
writing was just a futile effort on the part of this plain- 1 
tiff. 

What I am trying to show it was not a futile effort at 

all. That, in other cases of similar nature, which I think 

is a fact, they have allowed and reopened the case and 

thev could have done it in this case, and that is what I 
» ' 

am trying to prove. 

THE COURT: T think they admit they could do it in 
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this case but I think they take the position that they 
have not done it. 

I think their position is that they did not consider 
that anything that was submitted called for it. I don’t 
know, but I don’t think there is any dispute about that 
in this case. 

MR. DAWSON: If counsel will stipulate, and I think 
as Your Honor said, they certainly had a right to do it in 
view of the fact these letters were being written. 

THE COURT: I did not say that. 

MR. DAWSON: You mean they had a right to 
56 reopen the case? 

THE COURT: Yes. I would think, from what 
has been testified to here, that they could have reopened 
the case if they considered it proper to do so in view of 
the circumstances. 

MR. DAWSON: Yes, that is right. 

I have no further questions of the witness. 

THE COURT: Have you any questions, sir? 

MR. KOVNER: I have no further questions on direct 
examination. 

MR. DAWSON: Miss Sawyer. 

Thereupon, 

Mollie Sawyer 

was called as a witness in her own behalf and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. DAWSON: 

Q State your name, Miss Sawyer? A Mollie Sawyer. 

Q You are the plaintiff in this action? A I am. 

Q What is your address? A 1216 Montclair Street, 
St. Louis, Missouri. 

Q Where are you employed at the present time? A 
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I am employed in St. Louis, Missouri, by the 

57 Board of Education. 

Q How long have you been so employed? A 
Since September, 1952. 

Q Miss Sawyer, it is admitted that you were a clerk- 
typist, CAF 2 in the War Department, and when did you 
get that employment in that capacity? A In the War 
Department, 1942. 

Q How long did you work on that particular position? 
A I worked for the War Department from 1942 until 
1949. i 

Q When was your last working day in the War De¬ 
partment? A April 14, 19- 

Q When was the actual working day, I mean the day 
that you actually worked? Was that in April? A April, 
1949, was my last day of employment. 

Q And you were CAF 2 at that time, were you, a 
clerk-typist? A That is right. i 

Q Did you get an efficiency rating at that time, after 
you were— 

MR. KOVNER: If Your Honor please, I object to 
this testimony, and may I say briefly, because I think it 
will all go to a whole line of questioning that seems to 
be indicated? 

The question here is whether this decision, in the 

58 retirement proceedings, is for some reason void and 
to no effect and to be set aside by this Court and 

it seems to me, Your Honor, that any question has to be 
confined to the record in that proceeding. 

This Court cannot determine, de novo, whether or not 
the retirement was proper or not and I have no opinnion 
on the matter. All I have is the record of the Civil 
Service Commission. I think that is the only thing before 
this Court and any question as to whether— 

THE COURT: These are just preliminary questions. 
I don’t know what he is putting her on to testify about. 
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MR. DAWSON: I will defer it for a few minutes. 
BY MR. DAWSON: 

Q Did there come a time, Miss Sawyer, when you were 
involuntarily retired from the War Department? A Yes; 
April, 1949. 

Q And did you request that retirement yourself? A 
I strenouously objected to that retirement. 

Q At the time that you were for retirement there, 
were you given a hearing in the local office there in St. 
Louis where you were employed? A I was never given 
a hearing regarding retirement. 

Q Did you know what the charges were or the basis 
for your involuntary retirement? A I never saw any 
medical evidence. 

59 Q You never saw any medical evidence in the 
file? 

MR. KOVNER: If Your Honor please— 

THE COURT: Do you want to make an objection? 

MR. KOVNER: Yes' 

THE COURT: What is the objection? 

MR. KOVNER: If Your Honor please, I should think 
these are references to proceedings or procedures, and I 
should like to have the plaintiff describe what the record 
is when we have the record. 

THE COURT: You want her to describe what? 

MR. KOVNER: What I am trying to say is again 
the statement as to what took place here is in this official 
record. I don’t know how that can be impeached unless 
the plaintiff wishes to impeach the authenticity of the 
matter already placed in evidence. 

THE COURT: I don’t think she has been impeached 
yet. Everything she has said is just what you said. 

MR. KOVNER: Except we did not say the date was 
April 8, 1949. 

BY MR. DAWSON: 

Q Did they serve upon you any notice of this invol- 
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lintary retirement? A I received no notice outside of 
verbal. 

Q It has been testified in this case that, in the file of 
the Civil Service Commission, the Retirement Divi- 

60 sion, that there was a statement in there by Horace 
A. Groom. Do you know Horace A. Groom? A 

I never saw anyone by the name of Groom. 

Q Did you ever see the statement or any statement 
that he placed in your file in the matter of your involun¬ 
tary retirement? A No, I never knew of such a state¬ 
ment. 

THE COURT: Who was your superior? 

THE WITNESS: Colonel E. J. Bean. 

BY MR. DAWSON: 

Q It has been testified that there were reports of other 
physicians in the file there. 

Is that John E. Miksicek? A That name was read as 
Miksicek. 

Q Did he examine you at any time? A I didn’t know 
his name. He must have been the one at the Veterans 
Administration with Dr. Mosco and Dr. Robinson. 

Q Did you see the report of this examination of you 
at any time, after it was filed with the Civil Service 
Commission? A I never saw a written medical report. 

Q Did you see the report of Dr. Robinson, who made 
a medical examination of you? A I never saw a report 
from said doctor. ; 

Q Did you know a Major Fields? A I never 

61 knew of a Major Fields. 

Q There is testimony in this case that a report, 
signed by Major Fields, was contained in your file in the 
Civil Service Commission. A I never saw or spoke to a 
Major Fields. There may have been such an officer be¬ 
cause that Army Finance Center had a personnel of over 
5,000 but I, myself, had no contact with this man. I 
never spoke to him. I never knew there was such a man. 

Q Did you ever see a statement that Major Fields 
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may have put in your folder in the Civil Service Com¬ 
mission with reference to your involuntary retirement? 
A No; I never saw any statement. 

Q Did you see the file, that the witness who just pre¬ 
ceded you testified from, being your official file in the 
Civil Service Commission, the file that he had? A I 
never saw any medical reports submitted by them. 

Q Did you ever see that file before? A No, sir, I 
did not. 

Q Did your lawyer, Mr. Harris, at any time, so far 
as you, know and within your personal knowledge, did he 
ever see or permit you to examine the file? A Mr. 
Harris never had any opportunity, nor was he given the 
opportunity to examine anything. 

62 Q Who was Robert E. Britt? A Robert Britt, 
Dr. Robert Britt was a man I went to in order to 
get a medical examination, a psychiatric examination. 

Q Did you ever see his report that wras placed in the 
file? A Yes. I submitted that myself. 

Q Do you know a Dr. Walter L. Moore? A I saw 
Dr. Moore, but not of my own accord. 

Q Did you ever know of any of the statements that 
might have been made by any of the personnel who were 
working with you, whose statements are contained in the 
file? A I never saw any. 

Q Did you ever have any knowledge of any matters 
whatever as contained in vour file for your involuntary 
retirement other than those which you sent in yourself? 
A No. 

Q You did have some idea of what the charge -was 
against you, Miss Sawyer? A Yes, Mr. Dawson. It 
seems it was confidential to everyone but me so I have 
heard it on buses and street cars from fellow’ employees. 

Q That you vrere— A That I vras a dangerous para¬ 
noid. 

Q After you left there in April, 1949, did you get 
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this report of your efficiency rating, and when was 

63 that given to you? A Yes. This came to me by 
mail August, 1949. 

Q And it relates to your duties that you performed 
during the period of time when they said you were suf¬ 
fering from this so-called mental disability? A Yes, 
Mr. Dawson. 

MR. DAWSON: I would like to offer this in evidence, 
Your Honor. 

MR. KOVNER: I object to it on this ground, Your 
Honor: That this is going to the question of what evi- 
dence, I take it, was before any retirement proceed¬ 
ings,— 

THE COURT: I really think the only thing involved 
here is whether or not the procedure provided by law— 

MR. KOVNER: I don’t know what relevancy the effi¬ 
ciency rating has. 

THE COURT: I will admit it. 

(Efficiency rating of plaintiff was marked for identifi¬ 
cation as Plaintiff’s Exhibit No. 6 and received in evi¬ 
dence.) 

MR. DAWSON: If Your Honor please, I would like to 
call your attention to the fact that this was executed on 
August 19, 1949 and has a cross-mark for “Industry”, 
which is the highest: has a cross-mark for “Present 
ability of work, arrangement and appearance of work”; 
has a check-mark which is very good, for “dependa- 

64 bility”; a check-mark for “cooperativeness”; a 
check-mark for the “amount of work produced”; a 

check-mark for “accuracy of operations”; a check-mark 
for “skill in the application of techniques and proce¬ 
dures”: a check-mark for “maintenance of equipment, 
tools and instruments”,—and those are all check-marks, 
with a “very good” efficiency rating. 

BY MR. DAWSON:* 

Q Miss Sawyer, on or about the time that you were 
involuntarily retired, had you received any extra com- 
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pensation for a suggestion for expediting work of the 
office? A Yes, sir. 

MR. KOVNER: Just one moment, please. I object 
on the same ground. 

Again, I don’t know what relevance that has to the 
question of whether the plaintiff was given the proper 
procedure, that the proper procedure was followed in 
placing the plaintiff on retirement or whether the ques¬ 
tion of laches may be involved. 

The only possible relevance I could see that is sug¬ 
gested is that perhaps the subsequent decision made was 
not correct, but T don’t think that that is within the 
jurisdiction of this Court to pass upon the question that 
was passed upon by the medical board. I don’t know 
anything about it. T don’t think it is this Court’s con¬ 
cern. 

65 THE COURT: What issue do you conceive to 
be involved here, Mr. Dawson? 

MR. DAWSON: The issue is very plain, Your Honor. 
It is just one question and that is whether a Civil Serv¬ 
ice employee can be involuntarily retired on evidence 
which is kept secret from her. That is the issue con¬ 
cerned. 

As far as that is concerned, this is the reason I want 
to put this in. This may go to her credibility and her 
integrity as a witness in this case. It shows that, in¬ 
stead of having a mental disability at all, the fact is that 
just prior to this time they gave her an award certificate 
which goes to her credibility as a witness. If it is not 
admissible for that purpose, it is not admissible. 

THE COURT: What is the date of it? 

MR. DAWSON: This date was December 3, 1948. It 
was about four months before— 

THE COURT: I will sustain the objection. 

MR. DAWSON: Very well. 

I have no further questions. 
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THE COURT: Just a moment. Do you want that 
marked for the purpose of the record? 

MR. DAWSON: No, I don’t care about it. It is not 
that material except that it shows her credibility as a 
witness; that is all. i 

BY MR. DAWSON: 

66 Q Miss Sawyer, I want to ask you this: Have 
you been ready, willing, and able at all times, since 

you were released from duty and retired involuntarily, 
to perform the duties, the responsibilities and the obliga¬ 
tions of a CAF 2 clerk-typist in the War Department? 
A Y'es; I was, every day of the time. 

Q And you have worked every day, you say, for the 
last two years? A Three years. 

MR. DAWSON: All right. 

THE COURT: Is that all ? 

MR. DAWSON: That is all I have. 

Cross Examination 
BY MR. KOVNER: 

Q Mi ss Sawyer, did I understand you to say that you 
were retired on April 14, 1949? A Such was the infor¬ 
mation that was given me verbally at that time, yes. 

Q Do you have any written notice from your employ¬ 
ing agency that you were being retired effective on or 
about the date of April 14, 1949? A On that day, I was 
called up before the personnel and asked to sign my re¬ 
tirement forms, which I refused to do. 

THE COURT: This sheet that your attorney intro¬ 
duced, has on there a statement that you were 

67 retired in, T think, August and that is on the back, 
down at the bottom. Tt says: 

“Employee retired the 29th of July, 1949 due to dis¬ 
ability.” 

MR. KOVNER: That is right. Your Honor. 

THE WITNESS: That must have been the time the 



leave ran out but, so far as involuntary, being out of 
work, it was April, 1949, and with no notice whatsoever. 

THE COURT: But you were paid, were you not, past 
April ? 

THE WITNESS: Yes, annual and sick leave against 
my precise wishes. 

THE COURT: When did that run out, your annual 
and sick leave? 

THE WITNESS: It must have been that date, July, 
1949. 

BY MR. KOVNER: 

Q But, Miss Sawyer, didn’t you get a notice—but you 
have no written notice of your retirement except the 
notice effective July, that your retirement was to be 
effective July 29, 1949, isn’t that correct? A I re¬ 
ceived no notice whatsoever and I only know that I was 
not permitted to work after April 14th although I was 
ready, able and willing to work. I did have annual and 
sick leave. Though I was not sick, I was forced to take 
sick leave. 

Q Then you were placed on sick leave from 
f>8 April, 1949? A Involuntary on sick and annual 
leave although I was not sick and I requested no 
annual leave. 

Q How long were you on sick leave, do you know? 
A I couldn’t say because I had no idea how much I had 
accumulated. T never kept track of my sick leave and 
annual leave. T was willing to accept their word for it 
that it ran out in July. 

0 Tsn’t it true that von were on sick leave for a 

V ■ 

period up until sometime in May and then on sick leave 
without pay until about July, and then you were paid 
annual leave that ran out on July 29, 1949? A It may 
have been that but all leave was involuntary on my part. 

0 Yes, but isn’t it true that the record is that the 
separation from employment, that is, the final termina¬ 
tion of your employment on account of the decision of the 


65 A 


Civil Service Commission with regard to your disability 
was effective July 29, 1949? A That may be, but I am 
willing to admit that since I didn’t keep accurate count 
of my days of leave. 

Q Miss Sawyer, you knew that your employing agency 
had made an application for your involuntary retire¬ 
ment, to the Civil Service Commission, sometime in 
March, 1949, did you not? A No, I did not know 
that. 

69 Q Weren’t you requested to take a physical 
examination before a board of physicians of the 

Veterans Administration? A I did not know- that that 
had anything to do with my retirement. I thought they 
were trying to place me in a position where I would be 
better qualified. 

Q And did you not inform the Civil Service Commis¬ 
sion by letter that you knew or had seen the report and 
knew the contents at the time of your exit interview? 
A I did not ever say that I had seen such report. I 
did say that I knew. I would certainly have had to be 
deaf not to know it. 

Q Miss Sawyer, I don’t like to go into the past here 
but I will have to show you this letter dated January 22, 
1950, from you to Mr. Mitchell, the Chairman of the 
Civil Service Commission, and ask you if, in that letter, 
don’t vou sav that “At mv exit interview, I was shown a 
photostatic copy of a psychiatric report charging me with 
paranoia”? A At my exit interview*, there was no men¬ 
tion of emotional instability. I w*as shown a photostatic 
copy of the psychiatric report charging me with paranoia. 
I did not see it. It was there and he read it to me. 

Q It w*as a report signed by Dr. Mosco? A He said, 
‘‘This is a photostatic copy.” 

T asked if I could see it and Mr. Moore said, “No, I 
will read you a part of it,” and he read me certain 

70 extracts but, as far as ever seeing it or being per¬ 
mitted to handle it, review^ it, or refute it, I was 
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never allowed to; nor do I know that he read me the en¬ 
tire report. 

He simply read enough of it so that I should know’ that 
it was a mental charge and, therefore, I should not reveal 
or make any attempt to say anything about the agency. 

MR. KOVNER: If Your Honor please, may I put that 
letter in first? I think it w’ould be wise to have it in evi T 
dence, the letter dated January 22, 1950. 

THE COURT: I thought you did have that in. 

MR. KOVNER: No, Your Honor, I don’t have this in. 
I just showed it to the witness. She read an excerpt 
from it. • 

THE COURT: It is admitted. 

(Letter dated January 22, 1950 wras marked as De¬ 
fendants’ Exhibit No. 7 for identification and received in 
evidence.) 

MR. KOVNER: The pertinent part of that letter 
has been read, if Your Honor please. 

BY MR. KOVNER: 

Q I show you a letter in the Commission file dated 
February 9, 1950, from you to Chairman Mitchell, and 
don’t you say in that letter: 

“I am requesting full disclosure of the medical re¬ 
ports. I maintain it will not be injurious to me since I 
already know’ this. 

71 “Also, I saw’ a photostatic copy of the prelimi¬ 
nary report.” 

A I saw’ there wras a photostatic copy of the report. 
I did not see the contents of it. I saw there was such, 
yes. 

Q You said you already know’— A I know there was 
a photostatic copy, yes, but I did not see it. I did not 
review’ it. 

Q Wouldn’t a person get the impression, from reading 
this letter, that you knew’ v T hat wras in the report? 

MR. DAWSON: If Your Honor please, I object to 
counsel arguing with the witness. 
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THE COURT: The objection is sustained. 

MR. KOVNER: I will withdraw the question. 

I would like to place this letter in evidence, if Your 
Honor please. 

MR. DAWSON: I have no objection. 

THE COURT: It is admitted. 

(Letter dated February 9, 1950, was marked for iden¬ 
tification as Defendants’ Exhibit No. 8 and received in 
evidence.) 

MR. KOVNER: You have seen the pertinent portion 
of the letter which has been read, Your Honor. 

BY MR. KOVNER: 

Q Miss Sawyer, I show you a letter dated September 

2, 1950, from Alfred I. Harris, addressed to War- 
72 ren B. Irons, Director of the Retirement Division. 

A Yes, I see it. 

Q Mr. Harris was your attorney at the time, was he 
not? A Yes. 

Q And he wrote this letter on your behalf? A Yes. 

Q And in connection with this retirement proceeding? 
A Yes. 

Q Does not the letter from your attorney tell the 
Commission that, “Miss Sawver is fullv aware of the na- 
lure of the material contained in her medical report”? 

MR. DAWSON: T object to that on the ground thAt 
the letter is the best evidence of what is said in there. 

THE COURT: Very well, the objection is sustained. 

MR. KOVNER: I will put the letter in evidence. 

MR. DAWSON: No objection. 

THE COURT: Admitted. 

(Letter dated September 2, 1950 was marked for iden¬ 
tification as Defendants’ Exhibit No. 9 and received in 
evidence.) 

BY MR. KOVNER: 

Q Miss Sawyer, in connection with the retirement de¬ 
cision and the new leave award, have you been examined 
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by a doctor at the direction of the Civil Service 

73 Commission since the examination in March, 1949? 
A Yes. 

Q Was the date of one examination on March 24, 
1950? A Approximately that time. I think it was 
March 26th. 

Q It mav have been, but that is the approximate date? 
A Yes. 

Q Did you not receive a notice from the Civil Service 
Commission after that examination notifying you that 
your disability condition was continuing? A I was em¬ 
ployed by the Civil Service Commission at the time. 

Q Answer my question. Did you receive a letter noti¬ 
fying you that, as a result of the examination, the dis¬ 
ability condition was to be continued? A Yes. I re¬ 
ceived such a letter and I replied to it by saying that, 
“I am already employed by Civil Service taking the 1950 
Census. Hence, I question it.” 

Q You didn’t submit any medical evidence with your 
reply? A No; I thought employment was sufficient. 

THE COURT: When did you work for the Census 
Bureau ? 

THE WITNESS: The following day, after Dr. Bell’s 
examination, March 27, 1950, I started to take the 1950 
Census. T had previously applied for this position, had 
taken the test and also been medically qualified by 

74 the Bureau of the Census. 

THE COURT: You began March 27, 1950, and 
von ended when? 

THE WITNESS: June 6, 1950. 

MR. KOVNER: If Your Honor please, the medical 
report of the doctor wrill explain that. 

THE COURT: Yes, I am just saying I thought it 
curious that one arm of the Government w*as saying that 
she w^as disabled and another is giving her employment. 

MR. KOVNER: No, if Your Honor please. There is 


69 A 


a point that I haven’t brought out that is fairly impor¬ 
tant. 

THE COURT: Don’t tell me about it now. Go on 
with your testimony. 

MR. KOVNER: All right, Your Honor. 

BY MR. KOVNER: 

Q Doesn’t the original notice to you state that you are 
disabled, so far as employment in the Army Finance 
Center at St. Louis, Missouri, is concerned? 

MR. DAWSON: I object to that. 

THE WITNESS: It says totally disabled for useful 
and efficient service. 

Refer to the letter of May 8th. I 

It does not say by the Army Finance Center. It says, 
“Totally disabled for useful and efficient service.” 

THE COURT: At this time we will take a five- 
75 minute recess. 

(Following brief recess:) i 

MR. KOVNER: If the Court please, the letter of 
November 30, 1949, from the Board of Appeals and Re¬ 
view speaks for itself as to what the disability is about. 

BY MR. KOVNER: 

Q Miss Sawyer, do you recall that you were examined 
by a doctor at the direction of the Commission sometime 
on or about October 24, 1951? A October 12th. 

Q October 12th, and that was by a Dr. W. L. Moore, 
I believe, in St. Louis? A That is correct. 

Q And did you receive a notice from the Civil Service 
Commission on the basis of the examination that vour 
disability was being continued? A Yes, I received that.; 

Q And have you received a current notice from the 
Civil Service Commission to take an examination in con¬ 
nection with your disability? A During the year of 
1952, I received no notice. 

Q Have you received a current notice? A In 1953, 
on May 13th, I did receive a notice asking me to get in 
touch with Dr. Moore, which I have done since. 
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Q Did you ask for an examination in 1952? 

76 A I didn’t ask for anything and I thought it was 
up to them since they claim it is supposed to be 

every year. They are to contact me. 

MR. KOVNER: That is all, Miss Sawyer. 

MR. DAWSON: I just want to ask one question. 

Redirect Examination 
BY MR. DAWSON: 

Q Miss Sawyer, since the time you were separated 
by involuntary retirement, have you done everything that 
you can think of to set aside the decision of involuntary 
retirement up to the time you filed this suit? A Yes, I 
have, but you see the Commission has said, “emotional 
instability.” They have said “physical disability.” They 
have been vague and unsatisfactory in their replies. I 
have not known what to refute. 

Q And you have been employed the last three years 
in the same type of work you were doing for the Gov¬ 
ernment? A Yes, except for the Census which is a dif¬ 
ferent type of work. It was outdoors work taking the 
census. Tt was not a clerk-typist job. 

However, .Tune 6, 1950, I was employed by the State of 
Missouri as a clerk-typist wherein I worked until Sep¬ 
tember, 1952. After that I resigned and went to work 
for the Board of Education, St. Louis, Missouri, and I 
am employed in such capacity to this present day. 

77 THE COURT: What kind of work do you do in 
your present position? 

THE WITNESS: I am secretary to the principal of 
the elementary schools. 

THE COURT: Have you any questions? 

MR, KOVNER: No. 

MR. DAWSON: I have no further questions. 

THE COT T RT: You may step down. 

(The witness left the stand.) 

MR. DAWSON: Your Honor, and I assume this is in 
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the file, we have a deposition of Alfred I. Harris, which 
I want to offer in evidence. 

MR. KOVNER: Mr. Dawson, I am perfectly willing 
that a copy go in. I have a copy. You won’t have to 
read it. j 

MR. DAWSON: Your Honor, would you rather I 
would read it? 

THE COURT: You may read it if you wish. 

MR. DAWSON: If it may be stipulated for the record 
that Your Honor will consider it in the record— 

THE COURT: Would you like to have the reporter 
put it in the record? She could just copy it out of this 
deposition in the file and that would save you reading it. 

MR. DAWSON: I think that could be done. The only 
thing, there are certain parts in here— 

THE COURT: Go ahead, then. 

7S (The deposition of Alfred I Harris, taken on 
May 12, 1953, was read into the record.) 

MR. KOVNER: For the record, I wish to enter mv 
objection to this deposition as being irrelevant and im¬ 
material. 

THE COURT: Very well. 

MR. DAWSON: Your Honor, we rest 

THE COURT: Very well. 

MR. KOVNER: T would be disposed to make a motion 
to dismiss at this time but, since I have overshot the 
testimony and T have rebuttal, I will save it for them. 

It may be considered that I made the motion? 

THE COURT: Very well. 

MR. KOVNER: Mr. Crunkilton, will you take the 
stand, please? 

Thereupon, 

Joseph G. Crunkilton 


was recalled as a witness by the defendants and, having 
been previously duly sworn, resumed the witness stand 
and testified further as follows: 
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Direct Examination 
BY MR. KOVNER: 

Q Mr. Crunkilton, you heard on examination of Miss 
Sawyer there was a reference in a letter from Miss 
Sawyer to a report signed by a Dr. Mosco. Looking at 
the file, will you tell us whether the medical report 

79 signed by Dr. Mosco is the report of the three doc¬ 
tors of the VeteransAdministration made at the 

direction of the Regional Director of the Civil Service 
Commission as the official board in this case? A That 
is correct. It is signed by Dr. Mosco and the two other 
doctors whose names I mentioned originally. 

Q The report? A Yes. 

Q Does it not show that Dr. Mosco was sort of the 
presiding medical officer? A I would say from this that 
they were all three of equal rank. It does not indicate 
any one as chairman or anything. 

Q There is no other medical report signed by Dr. 
Mosco in the file? A No. That is correct. 

Q And looking at the file, would you say that the 
medical report of Dr. Groom that was in the papers for¬ 
warded is a brief opinion without any detail? 

MR. DAWSON: Your Honor, that is calling for an 
opinion and conclusion of the witness. 

MR. KOVNER: If Your Honor please, I am just in 
this situation: These medical reports are confidential 
documents. Though they can be placed in evidence on 
subpoena at the direction of the Court I don’t want 

80 them put into evidence because, quite frankly, I 
don’t want to put a matter of this kind in the 

public record, certainly from the plaintiff’s point of view. 

There is some reference as to what the testimony was 
and, I mean the plaintiff’s claim is that she did not see 
the medical reports. That was the only thing she com¬ 
plained about and the letters indicate that at least she 
stated she knew the contents of and saw photostatic copy 
of Dr. Mosco’s report. 
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THE COURT: Just a minute. 

Read the question, please. 

(Pending question read.) 

THE COURT: Do I understand that you object to 
that? 

MR. DAWSON: For the witness to say if it is brief 
or in detail, I think is a matter—I will withdraw my ob¬ 
jection to it. Go ahead. 

THE COURT: You say you don’t want to put these in 
and yet you are asking this man questions about them. 

MR. KOVNER: They were brought out on direct 
examination, if Your Honor please. 

THE COURT: Very well, you may answer. 

THE WITNESS: it is a very brief opinion, without 
detail. 

BY MR. KOVNER: 

Q Would you say that the detailed opinion is 
81 in the report signed by Dr. Mosco and the other 
doctors? A It is. 

Q Mr. Crunkilton, doesn’t the procedure of the Civil 
Service Commission regulations provide that the medical 
records in the case may be furnished upon subpoena is¬ 
sued in a judicial proceeding? A The regulations pro¬ 
vide that the records will be brought into court on sub¬ 
poena. They would not be given, for instance, to an at¬ 
torney or a claimant on that subpoena, but brought right 
into open court. 

Q They would be produced on subpoena? A That 
is correct. 

Q Be produced and would be made available to a 
party who secured a subpoena for the production of 
medical reports? A At the discretion of the Court; 
whatever use they wish to make of them. 

Q In other words, a plaintiff, in a proper proceeding, 
could apply to the Court to have the medical reports 
made available to her attorney? 

THE COURT: I think what the witness said is per- 
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fectly clear. He said that they would bring them into 
court and, upon the order of the Court, they would then 
be subject to the rule of the Court. 

Isn’t that correct? 

THE WITNESS: That is correct. If the Court 

52 would make them available to the other attorney, 
that would be proper. 

MR. KOVNER: Yes, I wanted that made clear. They 
could be made available to the plaintiff’s counsel on order 
of the Court and shown in court. 

BY MR. KOVNER: 

Q Does the file show whether any attempt was made 
to secure these records under the rule prior to the issu¬ 
ance of the subpoena in this case? 

MR. DAWSON: Your Honor, I object on the ground 
it is irrelevant, immaterial and incompetent because a 
proceeding in this court has no right to inquire into the 
facts based upon the decision of the Civil Service Com¬ 
mission in retirement cases but only can inquire into any 
procedural matters. 

THE COURT: Is your question whether or not, since 
this proceeding started— 

MR. KOVNER: No, Your Honor, there 'was a sub¬ 
poena issued in this case by the plaintiff directing the 
Civil Service Commission to produce these records in 
court. That was issued on Monday, I believe, of this 
week, was it not, Mr. Dawson? 

MR. DAWSON: Yes, that is right. 

MR. KOVNER: My question was, Does the file show 
an attempt made prior to secure the records by subpoena. 

THE COURT: The objection is overruled. You may 
answer. 

53 THE WITNESS: No. 

BY MR. KOVNER: 

Q Would you turn to the letter of March 30, 1951 
from James Mitchell to Miss Sawyer that is in the file? 

THE COURT: What is the date? 


75 A 


MR. KOVNER: The letter of March 30, 1951 from 
James Mitchell— 

THE WITNESS: Plaintiff’s Exhibit No. 3. 

MR. KOVNER: Then it is already marked as Plain¬ 
tiff’s Exhibit No. 3 and is in evidence. 

That is all, Mr. Crunkilton. 

MR. DAWSON: No further questions. 

(The witness left the stand.) 

MR. KOVNER: I have one more short witness with 
very brief testimony. 

THE COURT: All right. 

MR. KOVNER: Dr. Chapin. 

Thereupon, 

Eugene R. Chapin 

was called as a witness by the defendants and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. KOVNER: 

Q Dr. Chapin, will you give your full name? A Eu¬ 
gene R. Chapin. 

84 Q And your address? A 1561 Mount Eagle 
Place, Alexandria, Virginia. 

Q And your present position? A I am assistant 
medical director of the United States Civil Service Com¬ 
mission. 

Q How long have you occupied that position? A Since 
November, 1946. 

Q How long have you been with the Civil Service 
Commission as a medical officer? A Since March, 1944. 

Q Are you familiar with the procedures involved—the 
type of proceedings—under the jurisdiction of the Civil 
Service Commission? A I am. 

Q Does that fall within your duties? A It does, in a 
general supervisory way. We have a chief of the Dis¬ 
ability Retirement Section. 
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Q Do you know of the regulation of the Civil Service 
Commission which provides that disclosure of informa¬ 
tion, the files, records, reports and other papers and doc¬ 
uments shall be made to a complainant or his duly au¬ 
thorized representative in matters relating to himself 
alone when such disclosure would not be injurious to the 
mental health of the complainant or be regarded as a 
breach of confidence? A I do. 

85 Q And it further provides that the determina¬ 
tion, when disclosure would be injurious to the 

physical and mental health of the person, will be made 
by the medical division ? A That is right. 

Q And that medical division is the division of which 
you are the assistant chief? A That is right. 

Q Will you tell the Court, in a general way, why such 
a regulation is necessary in matters of this kind? 

MR DAWSON: I object to that. It is immaterial. 

MB. KOVNER: On the contrary, Your Honor, the 
cases indicate that the Government may proceed in mat¬ 
ters, such as in loyalty cases and other matters, tariff 
matters, on confidential information where there is some 
rational showing where that is a— 

THE COURT: Wouldn’t you like to withdraw your 
objection, Mr. Dawson? I would be interested in knowing 
why it is because this would seem to me that it would 
cause a party more concern not to know what this is. 

MR. DAWSON: I will be very happy to, Your Honor. 

THE COURT: You may answrer. 

THE WITNESS: In the average case, the second rea¬ 
son given in the regulations read by counsel has the 
more controlling effect than the first reason. 

THE COURT: You mean the confidential— 

86 THE WITNESS: Breach of confidence, yes; 

Your Honor. 

THE COURT: Who wrould it be a breach of confidence 
between ? 

THE WITNESS: Between the Government medical 
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officers conducting the medical examination for the Com¬ 
mission and putting down their detailed findings and 
their honest convictions as to the issues involved in the 
examination. 

THE COURT: You mean it would be a breach be¬ 
tween the officials, the medical officer and the official to 
whom he reports in the Government? Is that what you 
mean ? 

THE WITNESS: No, it would be a breach of confi¬ 
dence that we maintain with the examining facilities, 
that they would not be made a party to any inquiry into 
the merits of the case later. 

MR. KOVNER: May I suggest a question, Your 
TTonor? 

THE COURT: That is something all within the de¬ 
partment. That hasn’t anything to do with the party 
who was examined. You could not claim that you had 
any confidential relationship with anyone other than some¬ 
body in the Government. 

THE WITNESS: Well, the element enters into it, as 
far as the individual is concerned, too, because frequently,! 
if we acceded to their request, it would be an unkind 
thing for them to allow that information to become public 
property. 

BY MR. KOVNER: 

Q Is that matter often confined to cases where 
87 the information is a matter that is emotionally 
upsetting and disturbing and may have a serious 
effect upon the individual concerned? A That is the 
type of case— 

Q That is the thought that the Commission has in 
mind, is it not? A That is so. 

Q Ts it not true that the individual—the Commission 
knows that the individual knows what the nature of the 
diagnosis is in a general way? A Yes. 

Q And more than general, in a specific way what the 
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ultimate diagnosis is? A They are advised in a gen¬ 
eral way. 

Q Is this not a matter of keeping the detailed psychia- 
trie examination confidential? A It is. 

MR. DAWSON: I suggest that Government counsel 
let the witness testify. 

THE COURT: When you say you want to consider 
these facilities, you mean that out in the field some¬ 
where someone allows their facilities for the purpose of 
this examination and, therefore, that if you give a copy 
of that that will bring in the facility? Is that what you 
mean? 

THE WITNESS: It has that element in it, yes. 
88 THE COURT: That is not for any considera¬ 
tion of the patient who is examined. That is for 
the consideration of someone else? 

MR. KOVNER: That is right. The question of con¬ 
fidence is the matter, the confidence, is it not, Doctor, the 
confidence between the Civil Service Commission and the 
doctors whom it asked to make a full report? 

THE WITNESS: That is right. 

MR. KOVNER: In ascertaining this question of fact, 
which Justice Douglas describes as an inquiry into fact. 
BY MR. KOVNER: 

Q Dr. Chapin, if a person who is involved in a re¬ 
tirement proceeding tells the Commission that they do not 
know what the nature of the physical condition is, does 
the Commission advise them, in response to such a re¬ 
quest, in the proceedings in the Retirement Division and 
before the Board of Appeals and Review? A They do. 
They tell them the general nature. They may not give 
a detailed explanation. 

Q And if a request is made in the proceedings before 
the Retirement Division and Board of Appeals and Re¬ 
view, a decision is made in each particular case on the 
facts of that particular case? A The medical division 
is consulted, yes. 
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Q Their recommendations are pretty control- 

89 ling? A Yes, in matters of this kind. 

MR. DAWSON: I object. That is leading all 
the way through. 

THE COURT: Objection sustained. 

BY MR. KOVNER: 

Q What is the weight of the advice given by the 
medical division? A The Commission has ruled that 
the responsibility is entirely up to the medical division 
unless the Commissioners themselves reverse it. 

Q Dr. Chapin, have you had situations in which you 
had conflicting medical reports in a case? A We have. 

Q In such a situation, what do you do? A If, from 
the nature of both reports as well as other supporting 
evidence in the file, we feel justified in resolving the dif¬ 
ferences, we resolve them ourselves. If we don’t we 
get another thorough examination. 

Q Dr. Chapin, have you seen the medical reports in 
this case? A I have. ! 

Q Does the file show that the doctors who examined 
this case found there was no conflict in the medical evi¬ 
dence ? 

MR. DAWSON: I object to that. That is purely an 
opinion of the witness. 

90 THE COURT: The objection is sustained. 

You don’t want to let them see these records, 

and yet you want to have opinions expressed concerning 
them. 

MR. KOVNER: No, if Your Honor please, I have at¬ 
tempted not to show what was the medical evidence that 
was submitted by the plaintiff in the case and suggest 
that she had full opportunity to submit and she did sub¬ 
mit but she never submitted any more than she did in the 
particular case and that the decisions have always been 
made in these cases, as the records show, with proper 
evidence in the file, and after consideration, that there is 
no basis for a hearing. 
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THE COURT: You are not asking any question about 
what she submitted. You are only asking questions about 
what they submitted, are you not? 

MR. KOVNER: Oh, no, Your Honor. I asked whether 
he was familiar with the medical reports in this case 
which included the medical reports submitted by her. 

Your Honor will recall, when she was given the first 
preliminary notice, she did submit a report by a psychia¬ 
trist which is in evidence. 

THE COURT: You are now asking whether the re¬ 
ports she submitted constitute the file— 

MR. KOVNER: If the file shows there was any con¬ 
flict between the two reports because her contention has 
been all the way along she was entitled to a hear- 
01 ing: she should have seen the evidence and so on, 
she didn’t know what to do and we have shown, if 
Your Honor please, on the state of the record that here 
were the medical reports in the case. We have described 
those that wore secured by the Commission. 

We have put in evidence the report which she sub¬ 
mitted. We have shown that the plaintiff did not demand 
the reports up to the decision of the Board of Appeals 
and Review and up to the decision of Mr. Mitchell on 
January 19, 1950: that she said she knew what was in the 
reports, and we now wish to show, as a matter of proce¬ 
dure, what lay behind these denials of reconsideration 
that the file would indicate. 

Mv question is: Does the file indicate that the medical 
division deemed that there was no conflict in the medical 
renorts submitted in the case, which include both her re¬ 
ports and the reports of the official examining board. 

MR. DAWSON: That is objected to. Your Honor. As 
T said before, it asks for an opinion conclusion based on 
the evidence,— 

MR. KOVNER: No— 

THE COURT: T am going to sustain the objection. 

MR. KOVNER: T beg your pardon? 
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THE COURT: Objection sustained. 

MR. KOVNER: If Your Honor please, I think at this 
point, in view of the claim made by the plaintiff and of 
the ambiguity that may exist in the evidence, it 

92 may be necessary for me to place in evidence the 
medical reports which have been referred to on 

direct examination by the plaintiff. 

THE COURT: Very well. 

MR. KOVNER: And I think Dr. Chapin is a compe¬ 
tent witness to place that in evidence. I can have Mr. 
Crunkilton come back if the Court feels that is necessary. 
BY MR. KOVNER: 

Q Doctor, you have the official file that has been re¬ 
ferred to in this case before you? A Yes. 

Q I direct your attention to the letter dated April 25, 
1949 from the Ninth United States Civil Service Region 
addressed to the Commission, signed by J. R. Thomas, 
and I ask you if that is not the application for disability 
retirement in the case of Miss Mollie Sawyer. A It is 
not. It is a transmittal from our region. 

Q Of the papers in the retirement proceeding? A 
That is right. This is the application. 

Q And the first paper is the transmittal letter? A 
That is right. 

Q What is the second paper? A The second paper 
is the application proper. 

Q Application made by whom? A By the Army 
Finance Center. > 

93 Q And the third paper is— A Should I pro¬ 
ceed? 

Q Describe it briefly. A It is a confidential commu¬ 
nication between the Regional Office of the Veterans Ad¬ 
ministration in St. Louis to our Regional Office—no, it is 
confidential from the Veterans Administration to the Di¬ 
rector of Personnel at the Army Finance Center in St. 
Louis. 

Q Signed by whom? A Horace A. Groom, M. D. 
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Q And the next thing, or the next enclosure is a letter 
memorandum dated March 11, 1949, from Dr. Duncan to 
H. R. Lemer? A That is right. It is a recommenda¬ 
tion for physical— 

Q Just identify it now. A Yes. 

Q And the next item is a letter dated April 22, 1949 
from Dr. Groom to the United States Civil Service Re¬ 
gional Office enclosing report of examination of Mollie 
Sawyer, is that right? A That is right. 

Q And the next item is a copy of report on a neuro- 
psychiatric examination dated March 14, 1949, and signed 
by Drs. James A. Mosco, Miksicek and Robinson, is that 
right? A That is right. 

Q And that completes the letter of transmittal? 
94 A That is the submission of medical evidence. 

MR. KOVNER: I would like to offer those 
items in evidence, if Your Honor please. 

THE COURT: You make your offer and then show 
them to Mr. Dawson. 

MR. DAWSON: Your Honor, we object to them on 
the further ground and for the further reason the only 
purpose of offering these in the record is to encumber 
the record, as I view it, and to hold that everything that 
is undisputed—there was an application made for involun¬ 
tary retirement here and this is the first time I have seen 
any of these papers at all. They were not disclosed to 
us at anv time and have been refused at all times by the 
Civil Service Commission permission to examine any of 
these papers and documents. 

It doesn’t fall within any of the issues of the pleadings 
in this cause for the very reason that it is admitted that 
an application for involuntary retirement was made and 
pleaded in our complaint and admitted in the answer, and 
that is all that this proves. 

With the exception of the medical reports in here, it is 
an effort to put into this record medical reports which 
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the plaintiff in this case has never seen. That is the only 
purpose of it. 

THE COURT: The objection will be overruled. 
95 They will be admitted. 

(Defendants’ Exhibits 10-A, to 10-H, inclusive, 
were marked for identification and received in evidence.) 
BY MR. KOVNER: 

Q Dr. Chapin, I show you the file and show you in 
the file a memorandum note which is dated June 13, 1949 
and which contains certain initials— 

If Your Honor please, so that Mr. Dawson may be 
informed as to what I am offering, it is a notation by 
doctors on the medical staff commenting on the evidence. 

THE COURT: You must first have him identify it. 

MR. KOVNER: All right. 

BY MR. KOVNER: 

Q Would you first identify this memorandum, Dr. 
Chapin? A The initial notation is by a doctor on ouri 
staff, Dr. Eugene S. Sudd. 

The next notation on the same sheet is by Dr. Nelson 
Mercer. ; 

The third notation initial is Dr. Roy Porter, and the 
last notation is by Dr. Alexander Tish. 

Q Who are those doctors? A The first three, Dr. 
Sudd, Dr. Mercer and Dr. Porter are physicians on duty 
in the disability retirement section of the medical 
9fi division. Dr. Porter is no longer there. He has 
retired. 

Dr. Tish is chief of the disability retirement section 
of the medical division. 

Q What does this memorandum appear to comment 
on? A It appears to comment on the interpretation of 
a report submitted over the signature of Dr. Britt to the 
rest of the medical evidence submitted prior to that time. 

MR. KOVNER: I would like to offer that memoran¬ 
dum. 

MR. DAWSON: I object to that. 









THE COURT: Let Mr. Dawson see it. 

(Document handed counsel.) 

THE COURT: Do you want to look at it? 

MR. DAWSON: Well, what he described on it is here, 
Your Honor. I object to it on the ground and for the 
reason it is an opinion based upon opinion of another 
medical expert. It is absolutely immaterial and incompe¬ 
tent in this proceeding. 

There is no question that they did declare this woman 
on involuntary retirement, and if we are going to all the 
medical evidence in this case— 

THE COURT: Just a minute. The objection is sus¬ 
tained. 

MR. KOVNER: YY>ur Honor, I would like to have 
been heard for just a moment. 

THE COURT: Well, you have your medical state¬ 
ments in there and the one by Dr. Britt is in there. 
97 It is all in the record. 

MR. KOVNER: May I say what I was offering 

it for? 

I was offering it, not on substance but on procedure 
only to go to the question as to what kind of decision the 
Commission made with respect to the plaintiff’s request 
for appeal. 

THE COURT: You can ask him that without showing 
all these papers. 

MR. KOVNER: That decision is already in the record, 
if Your Honor please. 

THE COURT: Then it is covered. 

MR. KOVNER: I have no further questions. 

Cross Examination 
BY MR. DAWSON: 

Q Dr. Chapin, did you ever pass on this case yourself? 
A I have, yes. 

Q I mean from time to time. A Yes, I have seen it 
and reviewed it. 
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Q You never examined Miss Sawyer yourself? A I 
never have. 

Q And are you a mental or nervous specialist, your¬ 
self? A I am not. 

Q What are you, general? A The best would be 
administrative occupation in all medicine. I have 
98 been in Government since 1930. 

Q You have been doing administrative work 
during that time? A Yes. 

Q You haven’t examined patients? A I have been 
interpreting reports during that time. 

Q Your work has all been paper work, then? A 
There has been occasional clinical examinations, but most 
of it is paper work. 

MR. DAWSON: I have no further questions. 

MR. KOVNER: That is all for the defendant, and the 
defendant rests. 

(The witness left the stand.) 

MR. DAWSON: I would just like to call Miss Sawyer 
back for one question, is all. 

THE COURT: Very well. 

Thereupon, 

Mollie Sawyer 

was recalled as a witness and, having been previously 
duly sworn, resumed the witness stand and testified fur¬ 
ther as follows: 


Direct Examination 
BY MR. DAWSON: 

Q Miss Sawyer, this extract of a report that you testi¬ 
fied to on cross-examination, was that the report of 
99 Dr. Groom which was the brief report referred to? 

A No. That was something I was never aware of. 
I didn’t know there was a Dr. Groom. I never saw the 
man. He never saw me. 

MR. DAWSON: That is all. 


I 
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We rest, Tour Honor. 

At this time, we move for a judgment in accordance 
with the prayer of the complaint upon the grounds and 
for the reason that the evidence in this case conclusively 
shows that the decision of the Civil Service Retirement 
Board, made in application for involuntary retirement of 
Mollie Sawyer, was made upon secret evidence which was 
not disclosed to the plaintiff in this case and that she did 
not have a fair and impartial hearing, as required of 
administrative boards, dealing particularly with a plain¬ 
tiff such as the plaintiff where she has paid into the 
retirement fund a certain percentage of her salary for 
benefits and she has a greater right under that than she 
would bad she not paid anything into the fund. 

I have filed a brief in this case before the pretrial 
Judge. That brief, I think, is still in the file, Your 
Honor. 

THE COURT: I have not read this file. I have not 
seen it before this morning. 

MR. DAWSON: I would like an opportunity to elabor¬ 
ate on that brief. This is an important question because, 
if any Civil Service employee can be retired on 
100 secret evidence, as was done in this case, why any¬ 
one can be charged with being insane or incompe¬ 
tent, anything of that kind, and adjudicated entirely on 
secret evidence, just as was done in this case. 

T don’t think that was sustained by the Supreme Court 
of the United States in a number of these decisions which 
are cited in this California case and in which they refer 
to the Supreme Court decisions. T would like an oppor¬ 
tunity to, if Your Honor doesn’t feel disposed to decide 
this case at this moment, an opportunity of at least 15 
davs to file an additional brief in this case. 

THE COURT: You may have your 15 days to do it. 

TTow much time do you want? 

MR. KOVNER: If Your Honor please, that would de¬ 
pend, on part, when we would get the transcript. I think 
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to brief it intelligently we should have the transcript and 
we will order one for Your Honor. 

THE COURT: Isn’t this mostly on the law? 

MR. KOVNER: It is on the law, if Your Honor 
please. Our legal position is clear enough and I can 
state that fairly briefly. 

THE COURT: Mr. Dawson wants to file a memoran¬ 
dum and I said that he could. Whatever you stated now, 
it will be a long time before I get to it so I think that it 
would be better to wait until you get his memoran- 
101 dum and then you may have ten days. 

That puts it until practically the end of this 
month so I don’t want either one of you to ask for any 
more time. That will be the limit that either one of vbu 
may have. 

MR. DAWSON: As far as I am concerned, I don’t 
see the necessity for a transcript myself for the question 
of law involved in this case is very simple. 

THE COURT: About the exhibits that you have taken 
out of this record and yet have left in the record. How 
will I get those? 

MR. KOVNER: Tf I can have the file, I will have 
photostatic copies made. T will have one made for Mr. 
Dawson and a copy for the Court. 

THE COURT: Will you have your exhibits photo¬ 
stated? 

MR. KOVNER: Except for the exhibits he put in, or 
T will have photostatic copies made of the exhibits in the 
file. 

MR. DAWSON: T will agree to that. There is the 
efficiency rating— 

MR. KOVNER: T will photostat them all. Of course, 
we have to pay for our photostating in our particular 
Department of Justice. 

THE COURT: Maybe you should not order this 
record. i 




MR. KOVNER: I think it is essential. The reason I 
think so, there is the question of laches. If the 
102 Court was satisfied the final decision was the July 
29th decision of the Board of Appeals and Review 
or, at the most, the decision of Mr. Mitchell— 

THE COURT: As I see this case— 

MR. KOVNER: I think the case can be disposed of on 
those. 

THE COURT: I think things do go on in the Govern¬ 
ment once in a while that are not just what I might do or 
that someone else might do, but I think that the Court 
has a very limited review of the activities of Govern¬ 
ment officials with respect to employment and so I think, 
in this case, the law too will have a lot to do with the 
decision. 

(Thereupon the hearing was concluded.) 
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Civil Action No. 3321—51 

Plaintiff's Exhibit No. 1 

July 6, 1951 

Honorable Robert Ramspeck 
President, United States 
Civil Service Commission, 

Washington 25, D. C. 

Dear Mr. Ramspeck: 

In re: Retirement of Mellie Sawyer 
CAF-2, Clerk-Typist 

I represent Miss Mollie Sawyer, CAF-2, Clerk-Typist, 
formerly employed at the St. Louis Administration Cen¬ 
ter in the Army Finance Center of the War Department. 
Miss Sawyer was involuntarily retired on April 13, 1949 
on account of alleged total disability for useful and effi- 
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cient service and was given an annuity which she refused 
to accept. The matter was considered by Mr. Harry B. 
Mitchell, then Chairman of the United States Civil Serv¬ 
ice Commission, in a letter dated January 18, 1950. 

No formal hearing was ever held in this case. The 
decision that Miss Sawyer should be retired from govern¬ 
ment service w r as based primarily upon medical reports 
contained in the file, and reports from the agency. 

Miss Sawyer was given no opportunity to examine, 
fully, the medical reports made by physicians who had 
examined her in order that she might properly rebut any 
evidence against her. The retirement was based upon 
conclusions that she was unfit for government service 
because of emotional instanbility. She was not given an 
opportunity even to hold a hearing in the regional office 
in St. Louis, and it is believed that she was not accorded 
that hearing such as would satisfy the due process clause 
of the Fifth Amendment to the Constitution of the United 
States of America. 

It is requested that she be granted a rehearing with 
the right to be represented by counsel, that she or her 
counsel be given an opportunity to examine all the evi¬ 
dence of record upon which conclusions were made that 
she was unfit for government service so that a proper 
defense may be made to the matter, and also be given an 
opportunity to present medical evidence and the testimony 
of lay persons as to her fitness for the government posi¬ 
tion from which she was removed. 

148 I do not believe that you can conceal evidence 
from her, particularly as to the medical reports, 
which forecloses her right to offer rebutting testimony. 

Will you please advise if the rehearing will be granted 
and whether Miss Sawyer or her counsel will be permitted 
to examine the entire record in order to properly rebut 
any evidence against her, and be given an opportunity to 
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testify and present testimony of medical and lay wit¬ 
nesses. If this rehearing is denied, it is our intention to 
institute a suit in the United States District Court for 
the District of Columbia to set aside the decision made 
that she should be reired upon the grounds that there 
was a lack of due process. 

Yours very truly, 

/s/ Claude L. Dawson 
Claude L. Dawson 

* * # * 
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Plaintiff's Exhibit No. 2 

July 12, 1951 

Mr. Claude L. Dawson 

Attorney at Law 

917 Fifteenth Street, N. W. 

Washington, D. C. 

Dear Mr. Dawson: 

I have vour letter of July 6th in reference to the case 
of Miss Mollie Sawyer, who was retired on disability. 

We can give no further consideration to Miss Sawyer’s 
case based on the present record. I understand that her 
annual medical examination is due in August. Necessary 
arrangements will me made by our Medical Division, and 
Miss Sawyer will be notified. When the report of the 
examination is received, we will be glad to go into the 
matter thoroughly at that time and give the new medical 
evidence every proper consideration. 

Sincerely yours, 

Robert Ramspeck 
Chairman 

• * * * 
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Ptfs Ex. #3 

March 30, 1951 

Miss Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 

Dear Miss Sawyer: 

I have your letter of March 2, 1951 concerning the 
action taken by the Retirement Division in allowing the 
claim filed in 1949 by the Department of the Army for 
your disability retirement. 

Our Board of Appeals and Review advises me that 
your case has been reviewed on several occasions. The 
file discloses that official medical examinations have been 
accorded you and the reports received appeared to estab¬ 
lish, at the time of the examinations, disqualification from 
a medical standpoint for useful and efficient service in a 
clerical capacity with the Federal government. 

Coming to Washington at your own expense for a per¬ 
sonal hearing would not appear to serve any useful pur¬ 
pose, as your appeal is based on the contention that the 
original decision in your case was erroneous and to date 
you have not submitted any medical evidence that would 
warrant reversal of such decision. Therefore, the per¬ 
sonal hearing, as suggested by you, would not be in order. 

Sincerely yours, 

; 

James M. Mitchell 
Commissioner 

# • * * 
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Ptff’s Ex. #4 

April 13,1951 

Miss Mollie Sawyer 
1216 Montclair 
St. Louis 12, Missouri 

^ear Miss Sawyer: 

I am referring again to your letter addressed to me 
dated April 4, 1951, and to your letter to Commissioner 
James Mitchell dated April 3, 1951, concerning a hearing 
before the Commission’s Board of Appeals and Review 
regarding the allowance of the claim filed by the Depart¬ 
ment of the Army for your disability retirement. 

The record shows that the certificate in connection with 
your disability retirement was issued on December 7, 
1949. The Board of Appeals and Review of this office 
affirmed this action after reviewing reports of medical 
examinations conducted for retirement purposes, together 
with information which you submitted from your private 
physicians. The file also shows that an annual examina¬ 
tion was authorized for you by our Medical Division at 
the U. S. Marine Hospital, Kirkwood, Missouri. The re¬ 
port of the examination conducted on March 24, 1950 in¬ 
dicated that you did not at that time meet the physical 
requirements for Federal employment and you were so 
advised. 

In view of the medical evidence in your file, I am in 
agreement with the conclusion that a personal hearing in 
regard to the original action taken by the Retirement 
Division would serve no useful purpose. The matter to be 
decided is whether or not you presently meet the physical 
standards for reemployment in the Federal service. A 
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medical examination is again due and any further action 
taken will have to be governed by inquiry into the cur¬ 
rent state of your health. 

Sincerely yours, 

Robert Ramspeck 
Chairman 

cc: Commissioner Jas. Mitchell 
cc: Medical Div. 

• * * * 
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Ptff’s Ex. #5 

May 4,1951 

Miss Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 

Dear Miss Sawyer: 

In reply to your letter of April 20, I have carefully 
reviewed your file and find that you were given every 
consideration due you under the rules and regulations 
prescribed by the U. S. Civil Service Commission. 

Your retirement on disability w r as in accordance with 
prescribed procedure, and your appeal from the Commis¬ 
sion’s decision was carefully considered by the Board of 
Appeals and Review before it was denied. It is neces¬ 
sary to advise you that further consideration on that 
score would neither be in order nor serve any useful 
purpose. For that reason your request for a hearing 
cannot be granted. 

You have been legally retired from the Federal service 
as totally disabled for useful and efficient service as 
clerk-typist, Department of the Army, St. Louis, Missouri. 
As an annuitant you have the privilege of having an 
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annual examination by a medical officer chosen by the 
Commission. The results of this examination will be 
taken into consideration by the Commission in determin¬ 
ing whether or not you are capable of resuming your 
former duties. 

If you are now willing to undergo an examination and 
will so advise the Medical Division of the Commission, 
arrangements will be made for such an examination. 

Sincerely yours, 

Robert Ramspeck 
Chairman 

cc Mrs. Lee M. Kahn 
1412 Louisville 
St. Louis, Missouri 


153 PUfs. Ex. 6 

REPORT OF EFFICIENCY RATING 

Administrative—Unofficial ( ) 

Official: Regular (X) Special ( ) Probational ( ) 

As of 26 July 1949 based on performance during period 
from 27 July 194S to 26 July 1949 

SAWYER, MOLLIE Clerk-Typist (TYP) CAF-320-2 
Dept. CF Army-OCF Army Finance Center 

Position Location Symbol: F3L-163-6 

On Lines Below Mark Employee 

V if adequate — if weak + if outstanding 

1. Studv the instructions in the Rating Official’s Guide, 
C. S. C. Form No. 3S23A. 

2. Underline the elements which are especially impor¬ 
tant in the position. 
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3. Rate only on elements pertinent to the position. 

a. Do not rate on elements in italics except for em¬ 
ployees in administrative, supervisory, or planning posi¬ 
tions. 

b. Rate aadministrative, supervisory, and planning 
functions on elements in italics. 

Check One: 


Administrative, supervisory, or planning. □ 

All others . □ 


-V„ (1) Maintenance of equipment, tools, instruments. 
(2) Mechanical skill. 

-V- (3) Skill in the application of techniques and proce¬ 
dures. ; 

..X.. (4) Presentability of work (appropriateness of ar¬ 
rangement and appearance of work). 

. (5) Attention to broad phases of assignments. 

. (6) Attention to pertinent details. 

..y.. (7) Accuracy of operations. 

. (8) Accuracy of final results. 

. (9) Accuracy of judgments or decisions. 

.(10) Effectiveness in presenting ideas or facts. 

..X..(ll) Industry. 

.(12) Rate of progress on or completion of assign¬ 
ments. 

..y..(13) Amount of acceptable work produced. (Is mark 

based on production records? .) 

.(14) Ability to organize his work. 

.(15) Effectiveness in meeting and dealing with others. 

„y..(16) Cooperativeness. 

.(17) Initiative. 

.(18) Resourcefulness. 

..y..(19) Dependability. 

.(20) Physical fitness for the work. 
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DATE OF NOTIFICATION 

Copy of rating transmitted to operations, for delivery 
to employee, on Aug. 26, 1949. 

.(21) Effectiveness in planning broad programs. 

.(22) Effectiveness in adopting the work program to 

broader or related programs. 

.(23) Effectiveness in devising procedures. 

.(24) Effectiveness in laying out work and establish¬ 
ing standards of performance for subordi¬ 
nates. 

.(25) Effectiveness in directing, reviewing, and check¬ 
ing the work of subordinates. 

.(26) Effectiveness in instructing, training, and devel¬ 
oping subordinates in the work. 

.(27) Effectiveness in promoting high working morale. 

.(28) Effectiveness in determining space, personnel, 

and equipment needs. 

.(29) Effectiveness in setting and obtaining adherence 

to time limits and deadlines. 

.(30) Ability to make decisions. 

.(31) Effectiveness in delegating clearly defined au¬ 
thority to act. 

State Anv Other Elements Considered 

. (A) ....‘.. 

. (B) . 

. fC) . 

Standard 

Deviations must bo explained on reverse side of this form 


Plus marks on all underlined elements Adjective 

and check marks or better on all other Rating 

elements rated . Excellent 

Check marks or better on all elements 
rated, and plus marks on at least half 
of the underlined elements. Very Good 
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Check marks or better on a majority of 
underlined elements, and all weak per¬ 
formance overcompensated by out¬ 
standing performance. 

Check marks or better on a majority of 
underlined elements, and all weak per¬ 
formance not overcompensated by out¬ 
standing performance. 

Minus marks on at least half of the un¬ 
derlined elements. 

Adjective Rating 

Rating official VG Reviewing official VG 

Rated by Esther G. Hamilton Supervisor 
19 August 1949 

Reviewed by L. W. Pidcock Chief 19 Aug 49 
Rating approved by efficiency rating committee 23 Aug 49 

Report to employee VG 

Discussion held with employee on.by. 

(Date) (Sig. rating Of.) 

*See Reverse 

154 Filed Jan 22 1954 Harry M. Hull, Clerk 

Defts. Exhibit No. 1 

May 13,1949 

Miss Mollie Sawyer ' 

c/o Army Finance Center 
4300 Goodfellow Boulevard 
St. Louis 20, Missouri 

Dear Miss Sawyer: 

An annuity claim has been filed by the War Department 
to obtain your retirement with annuity under the provi¬ 
sions of Section 6 of the Act of May 29, 1930, as amended. 
It is held that you are totally disabled for useful and 
efficient service within the meaning of the Retirement Act, 


Good 

i 

Fair 

Unsatisfactory 
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and you should be retired with annuity. 

You have the privilege to furnish evidence, medical 
preferred, for the purpose of obtaining further considera¬ 
tion of the claim or appealing from the action taken. 

The filing of additional evidence or of an appeal must 
be accomplished not later than 30 days from the date of 
this letter. If an appeal is made, it should be filed in 
accordance with the enclosed copy of the regulations gov¬ 
erning civil service retirement appeals and addressed to 
the Civil Service Commission, Retirement Division, Wash¬ 
ington 25, D. C. 

If you are satisfied to accept the decision and receive 
the annuity, please notify the Commission to that effect 
at once. 

Very truly yours, 

Warren B. Irons 

Chief, Retirement Division 

Enclosure—217 

155 Filed Jan 22 1954 Harry M. Hull, Clerk 

Defts. Exhibit No. 2 

U. S. Civil Service Commission Jun 8 1949 
Retirement Claims 

U. S. Civil Service Commission Special Delivery 
June G 1949 Mail Section Rec’d A.M. 1st Mail 

Special Delivery 
U. S. Civil Service Commission 

Jun 13 1949 Retirement Service 

3 June 1949. 

Mr. Warren P. Irons 
Chief, Retirement Division 
U. S. Civil Service Commission 
Washington 25, D. C. 
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Dear Mr. Irons: 

Your letter dated 13 May 1949 was forwarded to me on 
on 21 May 1949 from the Army Finance Center. 

I am herewith appealing the action taken by the Army 
Finance Center for the following reasons: 

1. I am herewith submitting two reports by Doctor 
Robert E. Britt, one of the best known neuropsychiatrists 
in St. Louis. His findings are based oi lengthy sittings 
and a thorough neurophysical examination. I request 
that preference be given to Doctor Britt’s reports since 
they are of a later date than that of the Psychiotric 
Board. Also at the first sitting, I mentioned that I was 
conscious of a slight facial twitch on occasions and he 
said that it could be a sinus condition and would best be 
treated by a physician in this field. The first sitting 
consumed approximately two hours. 

2. I am also submitting a medical report by Doctor 
Charles A. Jost, a well known and highly qualified ear, 
nose and throat man. His findings are of a recent date 
and all previous adverse physical conditions have been 
corrected. 

3. I request that the report from the Psychiatric 
Board dated 14 March 1949 be withdrawn and canceled. 
This report was made under unfavorable conditions for 
me and I feel it calls for a detailed explanation which 
follows. 

On Friday, 11 March 1949 I received Mandatory Order 
from the Chief of Personnel by registered mail. These 
orders directed me to report to the Veterans Administra¬ 
tion on Monday, 14 March 1949 at 8:00 a. m. That morn¬ 
ing I was misdirected several times and I was unable to 
reach my office by telephone until later. I wanted to 
explain my absence and clear myself of a possible AWOL 
charge since I did not know whether or not my supervisor 
had been informed. 



100 A 


The Mandatory Orders read “Further Medical Exami¬ 
nation” and I was under the impression that I would be 
expected to take another physical examination. At that 
particular time I was suffering from a temporary internal 
disorder and from acute sinusitis as explained by Doctor 
Jost’s report. I had no idea what my physical trouble 
might be. I felt the effects but did not know the cause. 
I was prepared to tell the physicians at the Veterans 
Administration that I was in no condition to take a physi¬ 
cal examination and to ask for at least a week’s postpone¬ 
ment. 

156 Hence, I was surprised when three men seated 
themselves at three different angles of the room 
and proceeded to question me for the following twenty 
minutes. The questions concerned my employment condi¬ 
tions at the Army Finance Center, a period covering two 
years and nine months, approximately. The questions 
were also largely based on a supplement to my Grievance 
hearing. At that time the supplement had not been 
checked nor the validity of my claims verified. I have 
discovered since then that when it was checked, all prov¬ 
able points were found to be based on fact and the 
points not provable were so because of the lapse of time 
(more than 16 months) and because many of the em¬ 
ployees had since left the organization. 

I feel, too, that the report from the Psychiatric Board 
may have been unfavorable because of the following rea¬ 
sons: 

a. The surprise element. 

b. Questions directed from three different angles of a 
room, (my prolonged ear trouble has been corrected but 
the ear drums have become slightly thickened.) 

c. No reference was made to my physical condition 
and no explanation was given. 
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d. Short interview—approximately twenty minutes. 

I also ask that consideration be given to Mr. Mohr’s 
admission to my sister that my case had not been handled 
well and that the Personnel Department was at fault. 

I further request that consideration be given to Mr. 
Mohr’s admission to my sister that my work has been 
outstanding. 

Moreover, I request that consideration be given the fact 
that during the writing of the supplement that I realized 
that some of the material might be greatly out of propor¬ 
tion. I requested Mr. Mohr to go over this with me and 
revise and delete that which was unsuitable. He prom¬ 
ised to do this the following day but it was not done, 
These hastily written notes were sent unchecked to the 
Psychiatric Board without my knowledge. 

These notes w^ere addressed to Office, Chief of Finance, 
Washington, D. C. It v T as never sent to this agency and 
I v’as greatly distressed that it was accepted in the origi¬ 
nal rough draft form and sent unchecked to the Psychia¬ 
tric Board. If I had known that this could be done, I 
would have never signed these notes. I would have 
kept them in my own possession until Mr. Mohr would 
have the opportunity to go over them and substantiate 
the validity in my presence. As a matter of fact, I would 
have probably agreed to drop the whole thing if I could 
have arranged for a few days rest in order to see the 
situation in a more proper perspective. 

In accordance with Civilian Personnel Regulation E-2, 
I am entitled to any assistance I may require in preparing 
a statement regarding my Grievance. I requested this 
assistance. I accepted Mr. Mohr’s promise on face 
157 value. Therefore, I did not arrange to take any 
time off although it would be better for me if I 
had. However, I wished to be available at Mr. Mohr’s 
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convenience. For one month I waited daily for him to 
call me for the checking of my claims. This -was never 
done. 

I wish it also to be noted that during the Grievance 
hearing, I particularly asked for no witnesses. I felt 
that this would be best for both the organization and for 
me. I thought the lapse of time "would be confusing and 
it would be almost impossible to ascertain what adverse 
actions were intentional or accidental or merely coinciden¬ 
tal. I knew that a great deal of unnecessary gossip and 
misconception would result. 

Tn my original letters to the Chief of Personnel I made 
no charges of partiality and mentioned no names. I was 
onlv interested in settling the differences between the 
supervisor (Mr. John S. Imboden) and myself. I desired 
a hearing as quickly and quietly as possible. 

However, witnesses were summoned and partiality 
charges were made against one girl who had been favored 
by the supervisor. This girl was under the impression 
that she had been slandered and made rash statements 
concerning me. I called Mr. Mohr’s attention to this and 
as a result wrote the supplement. All material pre¬ 
viously in my 201 file had never necessitated any review 
by the Psychiatric Board. It "was only the supplement 
that prompted the Army Finance Center to send the rec¬ 
ord. I feel that if I had had the assistance that I re¬ 
quested at the time, no such action would have been taken. 

After my first sitting with Doctor Britt he said that it 
was satisfactory for me to work (copy inclosed). How¬ 
ever, since a more detailed report was desired, I thought 
a second sitting was in order. After my second sitting 
I was discharged and Doctor Britt stated that there was 
no further need for me to visit him or be under his care. 
He agreed with me that since I had been unhappy for so 
long a time (by this time IS months had elapsed) that it 
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would be better for me not to work under the same super¬ 
visor or even under the same officials. I called his atten¬ 
tion to the fact that lighter work had been recommended 
by Doctor Duncan as far back as September 1947, no 
transfer was granted until a much later date. No allow¬ 
ances had been made for my illness and a letter of repri¬ 
mand had been issued to me by the personnel department. 

However, I do not feel that I should be retired. I am 
well enough to work, mentally stable, ready and able to 
resume duties. I have had sufficient rest and wish to re¬ 
turn to work immediately. 

j 

I am an earnest and conscientious worker and received 
a “Very Good” Efficiency Rating. I still wish to remain 
with Civil Service since I am a career worker with a 
permanent status and seven years seniority. I am also 
one of the high achievement award winners of 1948 (copy 
inclosed.) 

158 May I have your answer as soon as possible since 
I am out on a forced leave without pay basis and 1 
would like to be restored to a working status immediately. 

I also request that all correspondence be addressed to 
my home address since some delay may occur by sending 
letters through Army Finance Center. 

Very truly yours, 

/s/ Mollie Sawyer 
Mollie Sawyer 
1216 Montclair 
St. Louis 12, Missouri 

4 Inclosures (3 photo-1 original) 

1. Preliminary Report from Dr. Britt 

2. Detailed report from Dr. Britt 

3. Medical report from Dr. Jost 

4. Letter of award 

• # • • 
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Defts. Ex. 2b 

June 3, 1949 

TO WHOM IT MAY CONCERN: 

Re: Miss Mollie Sawyer 
1216 Montclaire 
St. Louis, Missouri 

This patient is a 34 year old typist who was referred 
on April 27, 1949 by Dr. William Macon. Her chief com¬ 
plaints were feelings of discomfort in the face which 
caused her to make certain facial grimaces and made her 
push her face about rather manneristically in order to 
restore a normal feeling in it at the time. She had the 
sensation as though there were a string of some kind 
going from the nose across to the eyes and felt as though 
there were some sort of waxy or gluey substance which 
flowed about within her head at the time. She had nu¬ 
merous other sensations in the hands and legs of a simi¬ 
lar nature. She blames the origin of these complaints 
to the fact that she has had some chronic ear trouble for 
the past two years. She had received treatment for this 
condition but she believes that the infection had spread 
into her face to account for the peculiar feelings that she 
has had in her face. 

In addition to these physical complaints she also gave 
us a detailed account of certain grievances that she has 
had to contend with at the Army Finance Center, going 
over a period of the last eighteen months. These evi¬ 
dently consisted of numerous investigations of one sort 
or the other and during which she was accused of having 
delusions of persecution and many other things. In refer¬ 
ence to the employment situation she feels that her dif¬ 
ficulty there had been the outgrowth of inefficiency at 
work, which in turn she blamed on her physical condition 
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and the fact that she had asked for a lighter form of 
work than that which she had been doing at that time. At 
the present time she is on sick leave. 

The neurological examination on April 27, 1949 was as 
follows: She is obviously underweight and in general 
borderline physical condition at this time. The pupils 
were round, equal and reacted to light and accommoda¬ 
tion. The extraocular movements were normal. The 
motorcranial nerves were intact. The fundi were within 
normal limits. The deep reflexes were equal and active 
throughout. No pathological reflexes were elicited. The 
sensory examination was normal. 

160 The chief features of the mental examination 
noted at this time consisted of detailed circum- 
stantiation in addition to numerous details regarding dif¬ 
ficulties experienced at work and her reaction to them 
from the point of view of an individual who has evidently 
gone through a period of prolonged illness. I am unable 
to verify her statements, as she is my sole source of in¬ 
formation at this time. Regardless of whether they are 
correct or incorrect, her attitude is that of one who has 
had numerous misgivings and difficulties with circum¬ 
stances as they have existed. It is my belief that if she 
were to return to the same circumstances or the same 
type of work it would be inadvisable and definitely poor 
for her hygienically. I am, therefore, heartily in accord 
with her recent suggestion to change to a different occu¬ 
pation or different occupational circumstances at this 
time. 

Respectfully submitted, 

/s/ Robert E. Britt 

Robert E. Britt, M. D. 

i 

• • • • 


REB/egl 
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Defts. 2c 

CHAS. A. JOST, M.D. 

3500 N. Grand Blvd. 

St. Louis 7, Mo. 

May 24, 1949 

CA 3321—51 

To Whom it may concern: 

Miss Mollie Sawyer, 1216 Montclair, has been a patient 
under my professional care since May 3, 1949. 

Diagnosis: Acute Sinusitis Otitis Media. 

I have advised that she may return to work. 

/s/ Charles A. Jost, M. D. 
Charles A. Jost, M. D. 

• • • • 
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Defts. Exhibit No. 2(d) 

May 6,1949 

TO WHOM IT MAY CONCERN : 

Re: Miss Mollie Sawyer 
1216 Montclaire 
St. Louis, Missouri 

This is to state that I saw 7 and examined Miss Mollie 
Sawyer on April 27, 1949 and I believe it will be satisfac¬ 
tory for her to return to w^ork. 

Respectfully yours, 

/s/ Robert E. Britt 

Robert E. Britt, M. D. 

REB/egl 

Phone NEwstead 5468 
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Defts. Exhibit No. 3 

Miss Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 

Dear Miss Sawyer: 

Reference is made to your appeal from the action taken 
in allowing the claim filed for your retirement because of 
evidence of total disability for useful and efficient service 
as Clerk-Typist, Army Finance Center, St. Louis, Mis¬ 
souri. 

The Board of Appeals and Review of this office has 
given careful consideration to the entire record in your 
case including the supplemental information you have 
furnished. However, the lay and medical evidence in your 
file indicates that you are not at the present time physi¬ 
cally qualified for continuation as Clerk-Typist. There¬ 
fore, as total disability within the meaning of the Retire¬ 
ment Act is indicated the action taken in allowing the 
claim filed for your retirement has been affirmed. 

Very respectfully, 

/s/ JFE 

John F. Edwards, Chairman 
Board of Appeals and Review 

• * • • 
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Defts. Exhibit No. 4 

Gentlemen: 

In the claim filed by the War Department, CSA-236669, 
under Section 6, Act of May 29, 1930, as amended, to ob¬ 
tain the retirement of Miss Mollie Sawyer, Clerk-Typist, 
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Army Finance Center, Adjustment Division, with annuity, 
you are advised that total disability for useful and ef¬ 
ficient service has been established, and she should be re¬ 
tired. 

She has thirty days in which to file additional evidence 
to obtain a reconsideration or file an appeal from the de¬ 
cision. A copy of the letter to her is enclosed for your 
information. 

Separation for annuity purposes should not take place 
until further advised by the Commission. 

Very truly yours, 

Warren B. Irons 
Chief, Retirement Division 

• • • • 
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Defts. Exhibit No. 5 

November 30, 1949 CSA-236669 

Miss Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 

Dear Miss Sawyer: 

Reference is made to your “Motion for Reconsideration” 
dated August 4, 1949, and your letter of October 14, 
1949 in further regard to the action taken in allowing the 
claim filed by the Army Finance Center, St. Louis, Mis¬ 
souri, for your retirement because of disability. 

At the time your case was adjudicated by the Board 
of Appeals and Review of this office consideration was 
given to the statements you submitted from your private 
physicians. However, in view of the findings as a result 
of the examination conducted for retirement purposes by 
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a Board of Psychiatrists the Board of Appeals and Re¬ 
view concluded that the action taken in allowing the 
claim for your retirement was correct. A personal in¬ 
vestigation and further medical examination in your case 
do not appear to be warranted at the present time. How¬ 
ever, if the annual medical examination due in 1950, or 
shortly thereafter, should reveal that total disability for 
the position of Clerk-Typist is no longer shown you may 
then be considered for further Federal employment. 

Very respectfully, 

/s/ JFE 

John F. Edwards, Chairman 
Board of Appeals and Review 

• * • • 
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Defts. No. 6 

January 18, 1950 

MOLLIE SAWYER 
VS 

FRANK PACE, JR., ET AL 

Miss Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 

Dear Miss Sawyer: 

I have your letter of December 6, 1949 in further re¬ 
gard to the action taken in allowing the claim filed by the 
Army Finance Center, St. Louis, Missouri, for your dis¬ 
ability retirement. 

I have given careful consideration to the representa¬ 
tions in your recent letter together with the reports you 
submitted in support of the appeal you filed with our 
Board of Appeals and Review. A study of the entire 
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file discloses that the preponderance of the medical evi¬ 
dence and the reports from your agency appear to estab¬ 
lish that, due to emotional instability, you were unable to 
follow instructions of supervisors or to adjust yourself 
to working conditions without unduly disrupting the work 
of associates. Therefore, it appears that the finding of 
total disability within the meaning of the Retirement Act 
was correct and such finding has been affirmed. 

There are no facilities for holding hearings in Re¬ 
gional offices in cases similar to yours and it will not be 
possible to grant your request for a hearing in the 
Ninth Regional Office, St. Louis, Missouri. 

Sincerely yours, 

Harry B. Mitchell 
Chairman 

• • • • 
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Defts. Exhibit No. 7 

MOLLIE SAWYER 
VS 

FRANK PACE, JR., ET AL 
CSA 236 669 Jan 24 Reed 

22 January 1950 

Mr. Harry B. Mitchell, Chairman 
U. S. Civil Service Commission 
Commission’s Board of Appeals and Review 
Washington 25, D. C. 

Dear Mr. Mitchell: 

Reference is made to your letter of 18 January 1950. 

In this letter you state that “due to emotional insta- 
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bility” I was unable to follow instructions or adjust my¬ 
self to working conditions. 

I am able to disprove this charge by record. In my 
Grievance hearing, 6-10 January 1949, supervisor, J. S. 
Imboden stated that I did everything I was told to do 
and never argued. His opinion is affirmed by his as¬ 
sistant, Mr. Gilbert Moritz. 

Supervisors, Miss Esther Hamilton and Miss Susie 
Johnson substantiate my cooperativeness and dependabil¬ 
ity. Also the Grievance Board decided that my efficiency 
was very good. I remained calm and undisturbed through 
sixteen hours of hearing procedure. Moreover, Mr. Ar¬ 
thur Sanderson, the Personnel Representative states in 
this record, that I performed more work than the pre¬ 
scribed quota. He made other favorable comments re¬ 
garding me later. 

Two other supervisors under whom I worked during 
detail duty would be able to prove further that I have 
always carried out orders and can adjust myself to work¬ 
ing conditions. 

Twelve people appeared before the Grievance Board 
and stated that I never disturbed them from their work 
or distracted them. I can furnish proof of this further 
by other employees with whom I worked in close con¬ 
nection. 

At my exit interview there was no mention of emotional 
instability. I was shown a photostatic copy of the 
Psychiatric Report charging me with “Paranoia.” Ex¬ 
cerpts from the more detailed report were read to me, 
a portion of wdiich reads: . . . She is dangerous . . . 
I would charge her with inefficiency and retire her from 
service. . . . Signed, Dr. Mosco. 

X remained calm and undisturbed throughout the entire 
proceedings since I knew full well that my claims were 
based on fact and could be proven. I have never shown 




any lack of emotional control and can furnish medical 
proof to this effect. I do not disturb other people and 
do not participate very much in conversations 'with other 
employees. 

169 The charge of “Paranoia” is a grave one. It 
has caused my family a great deal of unnecessary 
work since it does not exist. It has caused me to spend 
a great deal of unnecessary money in order to relieve 
my family of this worry. It has seriously inconvenienced 
me. 

From what I have heard from other opinions, no para¬ 
noia exists and never did. In visiting psychiatrists, I 
told them that I wanted a fair opinion more than a favor¬ 
able one since it was mv dutv as a good citizen to con- 
sider other people if I was dangerous. They assured me 
that this did not exist and I was normal in every respect. 
They told me that there was no need for return and that 
I was wasting good money in trying to seek psychiatric 
treatment. 

T was also informed that no psychiatrist may make a 
statement in writing chargeing any form of mental in¬ 
stability in a twentv minute interview. It is said to 
• * 

take lengthy observations and many interviews. 

I request a hearing where facilities are available and 
where it will be most convenient. 

A prompt reply would be greatly appreciated. 

Verv trulv vours, 

/s/ Mollie Sawyer 

(Miss) Mollie Sawyer 

1216 Montclair 

St. Louis 12, Missouri 
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Exhibit No. 8 

MOLLIE SAWYER 

VS 

FRANK PACE, JR., ET AL 

Mr. Harry B. Mitchell, Chairman 
U. S. Civil Service Commissioners 
Washington 25, D. C. 

9 February 1950 

Dear Mr. Mitchell: 

Pursuant to your letter of 31 January, 1950, I and 
several others who have read your letter, fail to under¬ 
stand it and I am herewith requesting a detailed clarifica¬ 
tion. 

Why should the issuance of a Certificate of Annuity 
(an incorrected one) prevent the allowance of a hearing? 

Also, I am aware of some of the medical reports and 
I was never retired for physical reasons which you refer 
to in your last letter. Dr. Duncan’s findings of 18 Febru¬ 
ary 1949 were that I was physically fit to work but that 
he would recommend minimum light work for the time 
being. 

Excerpts from Dr. Mosco’s report were “. . . From her 
actions we could tell at once . . . Paranoia. . . . She is 
dangerous. ... It would be impossible to follow without 
paper. . . . T would charge her with inefficiency and re¬ 
tire her from service. . . . Dr. Mosco.” 

In accordance with regulation 29.11, I am requesting 
full disclosure of Medical Reports. I maintain that it 
will not be injurious to me since I already know of this. 
Also I saw the photostatic copy of the preliminary re¬ 
port. It was placed into my hands by Lt. Stuart on 13 
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April 1949 and a stenographer was present and recorded 
the entire interview. This interview was in the presence 
of Lt. Stuart, Mr. Sanderson, Mr. Reno and a man by 
the name of Mr. Hawley stood by to observe. A record 
of this interview should be on file either at your office or 
Army Finance Center. 

Although there is only one adverse opinion (Dr. Mos- 
co’s) and only one examination which was based on mis¬ 
information and made in haste, I find I am being retired 
for various reasons. I herewith request an explanation of 
the following discrepancies and the amending of the 
charge five times: 

Date Charge Signed by 

13 April 1949 “Paranoia”, Dr. Mosco 

8 July “ Physical reasons John F. Edwards 

30 November 1949 “Findings of the 

Psychiatric Board” 

(Paranoia) John F. Edwards 

18 January 1950 “Emotional Instability” Harry B. Mitchell 

31 January 1950 “Physical Standards” Harr}' B. Mitchell 

I further feel that your reference to Section 6 
171 of the Retirement Act does not apply to my case 
at all. I am not trying to establish my present fit¬ 
ness to work or even any time subsequent to 13 April 
1949. This has already been established by highly ac¬ 
credited physicians. 

Therefore, I hold that a very useful purpose would be 
served in holding a hearing. My civil and human rights 
have been most seriously affected by the charge of “para¬ 
noia” and I am requesting a hearing in order to clear 
my record. 

Moreover, thirteen (13) people of my immediate family 
have suffered untold anguish and imeasurable misery and 
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grief by the erroneous allegation of “Paranoia.” I am 
most anxious to relieve their distress. 

I request a hearing be held at the earliest practicable 
date and at the most suitable location for all parties 
concerned. 

A prompt reply would be appreciated. 

Very truly yours, 

(Miss) MOLLIE SAWYER ' 
1216 Montclair 
St. Louis 12, Mo. 

P.S. Several people who are interested in my case 
have requested me to inquire when I may expect to hear 
of the final date of your decision. If the decision is ad¬ 
verse, I have been advised to seek other channels. 

• * • • 

172 Filed Jan 22 1954 Harry M. Hull, Clerk 


Defts . Exhibit No. 9 

September 2, 1950 

RE: SAWYER, MOLLIE 
1216 Montclair 
St. Louis 12, Mo. 

Mr. Warren B. Irons, Chief 
Retirement Division 
Civil Service Commission 
Washington 25, D. C. 

CSA 236 669 


Dear Mr. Irons: 


On August 12, 1950, I wrote you requesting the medi¬ 
cal reports of Miss Mollie Sawyer. I also requested fur¬ 
ther information concerning the check she received in 
December 1949. 
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To date, no reply has been forthcoming from your of¬ 
fice although more than a reasonable length of time has 
elapsed. 

Miss Sawyer is fully aware of the nature of the material 
contained in her medical reports. This information was 
given to her by those who instigated her erroneous in¬ 
voluntary retirement action in April 1949. Therefore, 
these medical reports would in no way be injurious to 
her, nor could it be considered a breach of confidence. 
However, before revealing these reports to Miss Sawyer, 
I will discuss it with a member of her family or a licensed 
physician, if you should desire this. 

Your reasons for not allowing a hearing to be held in 
St. Louis are not quite clear. You say that there are no 
facilities available. Please inform me as to what facilities 
would be necessary and why they could not be furnished 
at 4300 Goodfellow Blvd., where all types of hearings 
have been held. 

If Miss Sawyer may not have a hearing in St. Louis, 
she has no alternative but to take court action. 

Verv trulv vours, 

Alfred I. Harris 

Attorney-at-law 

• • • • 
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Defts. Exhibit No. 10a 
Attention: Medical Division 

April 25, 1949 

Enclosed herewith is application for disability retire¬ 
ment in the case of Miss Mollie Sawyer, Clerk-Tvpist, 
Army Finance Center, 4300 Goodfellow Avenue, St. Louis 
20, Missouri. 


It will be noted that Miss Sawyer declined to execute 
the application, and therefore the request for retirement 
has been initiated by her agency. 

The original file, insofar as medical evidence is con¬ 
cerned, contained only the brief statement of March 14th, 
signed by Dr. Groom of the Veterans Administration. 
However, this office contacted Dr. Groom and as a re¬ 
sult the complete report of neuropsychiatric examination 
was submitted and it is. enclosed herewith. It is hoped 
that this complete report will aid in prompt adjudication 
of the claim inasmuch as the Personnel Director of the 
agency has advised that Miss Sawyer has little sick leave 
remaining to her credit, and has asked that the case have 
as early action as is possible. 

P>. M. SNODDY, REGIONAL DIRECTOR 
By /&/ J. R. Thomas 

J. R. Thomas, Admin. Asst., 
Medical. 

• • • • 
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Defts. Exhibit No. 10b 


Retirement Division 

U. S. Civil Service Commission 

Washington 25, D. C. 


Dear Sir: 


21 April 1949 


Transmitted herewith is the request for the disability 
retirement of Miss Mollie Sawyer, an employee of the 
Armv Finance Center. 

Miss Sawyer declined to execute the application for 
disability retirement and as a result this office has in- 
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itiated the request in accordance with authority delegated 
in Chapter R-5, Federal Personnel Manual. 

Cordially, 

/s/ Joseph H. Liebman 

JOSEPH H. LIEBMAN 
Director of Personnel 

4 Incls 

1. Ltr fr Superior Officer 

2. S. F. 101 

3. Confidential Ltr fr Vet. Adm. 

4. Memo fr Post Medical Officer 

* * • * 
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Defts. Exhibit No. 10c 

ARMY FINANCE CENTER 
Office of the Chief of Finance 
St. Louis 20, Missouri 

FINKW 201—Sawyer, Mollie 

18 April 1949 
CA 3321-51 

Retirement Division 

U. S. Civil Service Commission 

Washington 25, D. C. 

Dear Sir: 

The health record of Miss Mollie Sawyer, Clerk Typist, 
CAF-2, while employed by the Adjustment Division, 
prompts me to request her retirement for disability inci¬ 
dent to the service. 

Miss Sawyer has, for some time, been suffering from a 
persecution complex and is constantly feeling that all 
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employees of this Division are plotting against her. She 
has even reported to supervisors that fellow employees 
were plotting to murder her. She is constantly of the 
opinion that all other employees are talking ill of her 
and, whenever it becomes necessary to correct her in any 
manner, she has the feeling that she is specifically being 
singled out for persecution. Nearly all correspondence 
emanating from Miss Sawyer of a personal nature por¬ 
trays the fact that she is suffering from ill health which 
handicaps her in meeting the requirements of her posi¬ 
tion. It is not my opinion that the existing disease is the 
result of vicious habits, intemperance or willful miscon¬ 
duct. 

To substantiate this request, a confidential report from 
the Veterans’ Administration addressed to Mr. Liebman, 
Director of Personnel, Army Finance Center, setting forth 
Miss Sawyer’s mental condition, is submitted. 

Tn view of Miss Sawyer’s actions and the letter re¬ 
ferred to supra, it is deemed necessary, in the best in¬ 
terests of both the employee and the service, that she be 
retired. 

Very truly yours, 

/s/ R. P. Fields 
R. P. FIELDS 
Major, FD 
Assistant Chief 

• ♦ • • 

i 
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Defts. Exhibit No. lOe 

VETERANS ADMINISTRATION 

CA 3321-51 

Regional Office 
415 Pine Street 
St. Louis 2, Missouri 
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Your File Reference: 

March 14, 1949 

In Reply Refer To: 31R10 

FINKW 201—SAWYER, Mollie 

MOLLIE SAWYER 
VS 

FRANK PACE, JR., ET AL 

CONFIDENTIAL 

Mr. Joseph H. Liebman 
Director of Personnel 
Army Finance Center 
4300 Goodfellow Avenue 
St. Louis 20, Missouri 

Dear Mr. Liebman: 

After careful review of the behavior and after exami¬ 
nation of the above employee of the Army Finance Cen¬ 
ter, the Board of Psychiatrists reports that said employee 
is suffering from a Paranoid Reaction. 

A diagnosis of Paranoid State will be offered by the 
examining Psychiatrists. 

Very truly yours, 

/s/ Horace E. Groom 

HORACE E. GROOM, M. D. 
Chief Medical Officer 

m m * * 
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Defts. Exhibit No. 10f 

OFFICE MEMORANDUM—UNITED STATES 

GOVERNMENT 

Date: 11 March 1949 
CA 3321-ol 

To: H. R. Lerner, Personnel, Building 107 

From: Dr. Cecil E. Duncan, Post Medical Officer 

Subject: Special Physical Examination of Mollie Sawyer 

1. In reference to history and findings in physical ex¬ 
amination of Mollie Sawyer on 18 February, it is my 
recommendation that she be referred to a psychiatrist for 
further examination. 

/s/ Cecil E. Duncan, M.D. 

CECIL E. DUNCAN, M.D. 
Post Medical Officer. 

• • • * 
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Defts. Exhibit No. 10 g \ 

VETERANS ADMINISTRATION 
Regional Office 
415 Pine Street 
St. Louis 2, Missouri 

Your File Reference: 

April 22, 1949 

In Reply Refer to 31R10 

MOLLIE SAWYER 
VS 

FRANK PACE, JR., ET AL 



CONFIDENTIAL 


United States Civil Service Commission 
Regional Office 

Room 601, New Federal Building 
St. Louis 1, Missouri 

Attention: Mrs. Thomas, Medical Administrative 
Assistant 

Dear Sirs: 

Enclosed please find report of examination of Mollie 
Sawyer, employee at the Army Finance Center, which you 
requested. 

Very truly yours, 

/s/ Horace E. Groom, M.D. 
HORACE E. GROOM, M.D. 
Chief Medical Officer 

Enel. 1 

* * • # 
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Defts. Exhibit No. lOh 

Veterans Administration 
Medical Form 2614d-2 


CA 3321-51 


MOLLIE SAWYER 
VS 

FRANK PACE, JR., ET AL 

CLINICAL RECORD 

Neuropsychiatric Examination 

Note.—This examination shall include in the order given 
the following-named headings: Attitude and Manner, Gen¬ 
eral Behavior, Adaptation, Stream of Mental Activity, 
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Content of Thought, Orientation, Memory, Judgment, In¬ 
sight. 

Blank sheets of same size may be used for additional 
data. 

REGIONAL OFFICE #3031 
St. Louis, 2, Mo. 

This employee was examined by a Board of three psy¬ 
chiatrists today at the request of the Army Finance Cen¬ 
ter, to determine, from a psychiatric point of view, the 
condition of the above named employee. The Finance 
Center requested psychiatric examination inasmuch as the 
Civil Service Commission was unable to provide psychia¬ 
trists for the purpose of furnishing statement as to the 
employee’s fitness for federal service. 

i 

This 34-year old single, apparently healthy young fe T 
male has approximately seven years of service in federal 
civil service. She has worked for the Army Ordnance 
Division during the war years. In 1946 she was down¬ 
graded and assigned to the Army Finance Center. It 
appears in her record and according to her statements 
that since the time she has been assigned to the Army 
Finance Center, she has considerable difficulty. She has 
listed many grievances and has gone as far as to insti¬ 
tute grievance proceedings in the latter part of 1948. 
According to her history today, she explained to the; 
physicians that for some reason, discrimination has been 
used against her. She has been “pushed around” and has 
been unable to get along with her supervisors and her 
various bosses. She felt that from time to time any at¬ 
tempt on her part to list her grievances and go through 
the usual procedure to “win her point” was met with fail¬ 
ure. Finally, however, in January 1949 she explained that 
she won her grievance on three points but lost on the 
fourth. She insisted that the point on which she lost, 
namely, that she be given administrative leave because of 
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physical disability, was denied her. She explained that she 
has been having difficulty with her ears and has been 
treated by her family physician for “mastoid trouble”. 
She believes that since she has this condition and is run 
down, she is entitled to administrative leave. However, 
most of her behavior has indicated that she has been 
rather a difficult problem to her supervisors from an 
emotional rather than a physical point of view. She has 
continually complained that she has been plotted against, 
that people are mean to her and she has been unfairly 
treated, inasmuch as she is a sick person and has not 
been given consideration that a person who is ill should 
receive. She spoke about difficulties she had in being 
transferred from one unit to another and how the various 
supervisors never treated her fairly, and yet when she 
explained this, she could give no specific examples of 
what she meant. 

MENTAL EXAMINATION: 

This small, white female, 34 years of age was extremely 
defensive, somewdiat suspicious of the entire psychiatric 
board proceedings. She stated “I wonder why they are 
trying to put a persecution complex on me”. She did not 
March 14, 1949 JAMES A. MOSCO, M.D. 

(Date) (Examining Officer) 

SAWYER. Mollie Employee—Army Finance Center 

(Surname) (Given name) (Class of beneficiary) 

Neuropsychiatric Examination 

182 care to answer many of the questions propounded 

by the various examiners because she answered, 
“Why do I have to answer these questions. Fve cer¬ 
tainly written my report on enough papers and written 
it much more clearly than I can talk. After all, I am not 
a good talker and I don’t think I could explain exactly 
what I have put down on that paper.” It is interesting to 
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note that she has a voluminous record listing in a very 
detailed fashion all of her grievances. It is also noticed 
that many of her statements are rather vague and cir^ 
cumstantial. She shows an unusual amount of ability in 
writing minute detail without actually saying anything 
definite. She is extremely suspicious. She is hostile to¬ 
ward the examiners who prefaced their examination by 
explaining that they were trying to help understand her 
case and the difficulties she has encountered on her job. 
She felt, during the examination, that she was more or 
less being subject to an inquisition and definitely with¬ 
held considerable information. There was considerable 
conscious as well as unconscious evasion. She spoke “in 
circles” a great deal. She expressed no clear-cut delusions, 
but her suspiciousness seemed to be rather deep-seated 
and followed a pattern of long standing. She is oriented 
in all spheres. Sensorium is clear. She is not hallucinated 
and although emotionally she is suspicious, it is rather 
difficult to determine a true frank psychosis. 

NEUROLOGICAL EXAMINATION: 

Neurological examination is negative. 

IMPRESSSION: 

This employee is suspicious, has been a problem at 
work because of her marked hostility, insecurity, and her 
resentment towards the manner in which she is being 
treated. The most damaging evidence that the examiners 
can find today is contained in the long, voluminous list 
of grievances. This is at least 30 pages long, covering to 
the most minute detail all of her difficulties. It is ex¬ 
tremely difficult to read because of the fact that the em¬ 
ployee tends to write tangentially without any clear-cut 
specific complaints. In the interview the veteran is de¬ 
fensive and obviously is covering up. She does show a 
marked tendency toward a paranoid reaction. On the 
basis of today’s findings, the examiners feel that we are 
dealing with a paranoid state. 



DIAGNOSIS: 


Paranoid state. 

/s/ James A. Mosco 

James A. Mosco, M.D. 
Outpatient Examiner 

/s/ John E. Miksicek, 

John E. Miksicek, M.D. 
Outpatient Examiner 

/s/ W. J. Robinson 

W. J. Robinson, M.D. 

Chief, Mental Hygiene Clinic 

SAWYER, Mollie 

Employee 
March 14,1949 
rw 

Accepted As Basis For Medical Action 

* • * * 
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Answer To Request For Admissions 

Now comes the plaintiff. Miss Mollie Sawyer, and in 
answer to the defendants’ request for admissions hereto¬ 
fore on the 1st day of April, 1953, served in the above 
stated matter, says: 

1. The plaintiff admits that the letter, dated Septem¬ 
ber 2, 1950, from Alfred I. Harris, attorney-at-law, St. 
Louis, Missouri to Mr. Warren B. Trons, is genuine. 

2. Plaintiff admits the truth of statement No. 2 in 
the Request for Admissions. 
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QUESTIONS PRESENTED 

In the opinion of the appellees, the following questions 
are presented: 

1. Whether appellant’s claim is barred by laches. 

2. Whether appellant’s claim is moot. 

3. Whether the objections appellant raises here to the 
administrative proceeding were waived by appellant and 
are not, therefore, reviewable. 

4. Whether, assuming that the Civil Service Commission 
erred in not fully disclosing its medical reports to appellant, 
the finding of disability is nevertheless valid since, as the 
district court found, appellant was not prejudiced by the 
non-disclosure of the medical reports. 

5. Whether the Civil Service Retirement Act or the Due 
Process Clause of the Fifth Amendment invalidates the in¬ 
voluntary retirement of an employee on an annuity for dis¬ 
ability where the medical evidence was not fully disclosed to 
the employee and no quasi-judicial hearing was held. 


(i) 
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Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12073 

Mollie Sawyer, appellant 

v. 

Robert T. Stevens, Secretary of the Army, et al., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

On July 29, 1949, appellant was separated from her posi¬ 
tion as a clerk-typist CAF-2 at the Army Finance Center, 
St. Louis, Missouri, and involuntarily retired on an annuity 
for disability as a result of a determination made by the 
Board of Appeals and Review of tlie Civil Service Commis¬ 
sion on July 8,1949, that she was totally disabled within the 
meaning of the Civil Service Retirement Act. In this pro¬ 
ceeding, brought on August 13, 1951, against the Secretary 
of the Army and the members of the Civil Service Commis¬ 
sion, appellant seeks a declaration that her separation is 
invalid and prays for such other relief as may be necessary 
or appropriate to carry out the terms of a declaratory judg¬ 
ment (J.A. 7). The facts, as revealed by the evidence and 
the findings of the district court, may be summarized as 
follows: 


(1) 



2 


On February 18, 1949, appellant was examined by Dr. 
Cecil E. Duncan, Post Medical Officer at the Army Finance 
Center, who recommended that she be referred to a psychia¬ 
trist for further examination (Fdng. 3, J.A. 15; Def. Exh. 
lOf, J.A. 121). Pursuant to that recommendation, on March 
14,1949, appellant was examined by a Board of Psychiatrists 
at the Veterans Administration Regional Office, St. Louis, 
Missouri (Fdng. 3, J.A. 15). Three medical officers of the 
Veterans Administration, Drs. James A. Mosco, John E. 
Miksicek, and W. J. Robinson, comprised the Psychiatric 
Board (Fdng. 3, J.A. 15). 

On the same day, the Chief Medical Officer of the Veterans 
Administration, Dr. Horace E. Groom, advised the Person¬ 
nel Director of the Army Finance Center, Joseph H. Lieb- 
man, in a confidential letter that the Psychiatric Board had 
reported that appellant “is suffering from a Paranoid 
Reaction.” (Def. Exh. lOe, J.A. 120). On April 21, 1949, 
the Personnel Director filed with the Regional Director of 
the Civil Service Commission a request directed to the Re¬ 
tirement Division of the Commission that appellant be 
involuntarily retired for disability (Fdng. 2, J.A. 15). At¬ 
tached to this request (Def. Exh. 10b, J.A. 117), were the 
memorandum of Dr. Duncan (Def. Exh. lOf, J.A. 121), the 
confidential letter of Dr. Groom (Def. Exh. lOe, J.A. 120), a 
statement by appellant’s superior officer, Major R. P. Fields 
(Def. Exh. 10c, J.A. 118) and an executed standard form 
application for retirement (J.A. 118). 

On April 25, 1949, the Regional Director of the Commis¬ 
sion transmitted these documents to the Retirement Division 
of the Commission at Washington, D. C. (Fdng. 4, J.A. 16). 
Also transmitted by the Regional Director was the complete 
confidential report, dated March 14, 1949, of the Psychiatric 
Board (Def. Exh. lOh, J.A. 122), which the Regional Di¬ 
rector had obtained from Dr. Groom (Def. Exh. 10a, lOg, 
J.A. 116, 121-122). 

By letter dated May 13, 1949, the Retirement Division 
advised appellant that she was “totally disabled for useful 
and efficient service within the meaning of the Retirement 
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Act” (Def. Exh. 1, J.A. 97-98). Appellant was further 
informed that {id.) : 

You have the privilege to furnish evidence, medical 
preferred, for the purpose of obtaining further con¬ 
sideration of the claim or appealing from the action 
taken. 

The filing of additional evidence or of an appeal must 
be accomplished not later than 30 days from the date of 
this letter. If an appeal is made, it should be filed in 
accordance with the enclosed copy of the regulations 
governing civil service retirement appeals and ad¬ 
dressed to the Civil Service Commission, Retirement 
Division, Washington 25, D. C. 

By letter dated June 3,1949, appellant appealed from the 
decision of the Retirement Division (Fdng. 6, J.A. 17; Def. 
Exh. 2a, J.A. 98). In her letter, appellant asked “that the 
report of the Psychiatric Board, dated 14 March 1949 be 
withdrawn and cancelled” and detailed the reasons for this 
request (Def. Exh. 2a, J.A. 99). Submitted with the letter 
in support of her appeal were a psychiatric report dated 
June 3, 1949, by Dr. Robert E. Britt, a statement dated 
May 6, 1949, by Dr. Britt, and a statement dated May 24, 
1949, by Dr. Charles A. Jost (Fdng. 6, J.A. 17). 

Dr. Jost’s brief statement reported that appellant had 
been a patient of his since May 3, 1949, that she had Acute 
Sinusitis and Otitis Media, and that he had “advised that 
she may return to work.” (Def. Exh. 2c, J.A. 106). Simi¬ 
larly, Dr. Britt’s one sentence report of May 6, 1949, briefly 
stated that he had examined appellant on April 27, 1949, 
and believed “it will be satisfactory for her to return to 
work.” (Def. Exh. 2d, J.A. 106). Dr. Britt’s longer psychi¬ 
atric report of June 3, 1949, however, was to the contrary. 
In pertinent part, this report stated that (Def. Exh. 2b, J.A. 
104-105): 

The chief features of the mental examination noted 
at this time consisted of detailed circumstantiation in 
addition to numerous details regarding difficulties expe¬ 
rienced at work and her reaction to them from the point 
of view of an individual who has evidently gone through 
a period of prolonged illness. I am unable to verify her 
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statements, as she is my sole source of information at 
this time. Regardless of whether they are correct or 
incorrect, her attitude is that of one who has had numer¬ 
ous misgivings and difficulties with circumstances as 
they have existed. It is my belief that if she were to 
return to the same circumstances or the same type of 
work it would be inadvisable and definitely poor for her 
hvgienically. I am, therefore, heartily in accord with 
her recent suggestion to change to a different occupa¬ 
tion or different occupational circumstances at this time. 

Under the regulations of the Civil Service Commission, 
appellant’s appeal was referred to the Commission’s Board 
of Appeals and Review for final decision (Fdng 7, J. A. 
17). See 5 CFR 29.15(f) (infra, p. 29). By letter dated 
July 8, 1949, the Chairman of the Board of Appeals and 
Review notified the appellant that (Fdng 7, J. A. 17; Def. 
Exh. 3, J. A. 107): 

The Board of Appeals and Review of this office has 
given careful consideration to the entire record in your 
case including the supplemental information you have 
furnished. However, the lay and medical evidence in 
your file indicates that you are not at the present time 
physically qualified for continuation as Clerk-Typist. 
Therefore, as total disability within the meaning of the 
Retirement Act is indicated the action taken in allow¬ 
ing the claim filed for vour retirement has been 
affirmed. 

On July 19,1949, the Army Finance Center was informed 
of the decision of the Board of Appeals and Review. In 
accordance therewith, appellant was separated from her 
employment on July 29, 1949, and her retirement annuity 
became payable on August 1, 1949, (Fdng 8, J. A. 17-18). 

From August 1949 to July 1951, appellant, or her at¬ 
torneys, wrote a series of letters to the Civil Service Com¬ 
mission, and to members of the Commission, asking for 
reconsideration of the decision of the Board of Appeals 
and Review of July 8, 1949 (Fdng 10, J. A. 18). Although 
appellant had not requested a hearing or asked to examine 
the medical evidence on file when she had appealed to the 
Board of Appeals and Review, she asked in these letters 


that she be granted a hearing at a suitable location and 
that the medical evidence be fully disclosed to her (Fdng 
9, J. A. 18). Appellant did not, however, submit any medi¬ 
cal evidence in support of these requests for reconsidera¬ 
tion (Fdng 10, J. A. 18). 

j 

In requesting full disclosure of the medical reports, ap¬ 
pellant, or her attorney, repeatedly advised the Comission 
that she knew the general contents of those reports. Thus, 
in her letter of January 22, 1950, appellant stated that, at 
her exit interview, “I was shown a photostatic copy of the 
Psychiatric Report charging me with ‘Paranoia.’ Excerpts 
from the more detailed report were read to me, a portion 
of which reads: . . . She is dangerous ... I would 
charge her with inefficiency and retire her from service 
. . . Signed, Dr. Mosco.” (Def. Exh. 7, J. A. 110-111). 
Again, on February 9, 1950, appellant stated that “in ac¬ 
cordance with regulation 29.11, I am requesting full dis¬ 
closure of Medical Reports. I maintain that it will not be 
injurious to me since I already know of this. 1 Also I saw 
the photostatic copy of the preliminary report. It was 
placed into my hands by Lt. Stuart on 13 April 1949 and 
a stenographer was present and recorded the entire inter¬ 
view.” (Def. Exh. 8, J. A. 113-114). Similarly, appellant’s 
former attorney informed the Commission on September 
2, 1950, that “Miss Sawyer is fully aware of the nature of 
the material contained in her medical reports. This in¬ 
formation was given to her by those who instigated her 
erroneous involuntary retirement action in April 1949. 
Therefore, these medical reports would in no way be in¬ 
jurious to her, nor could it be considered a breach of con¬ 
fidence.” (Def. Exh. 9, J. A. 115-116). 

Each of these requests for reconsideration was denied 
(Fdng 10, J. A. 18). In response to each request, appeh 

1 In pertinent part, Section 29.11 of the Commission’s regulations 
provides that the files of the Commission will be deemed confiden¬ 
tial and privileged and that information from the files will be dis¬ 
closed to a claimant “when such disclosure would not be injurious 
to the physical or mental health of the claimant or be regarded as 
a breach of confidence.” Sec infra, pp. 27-28. 
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lant was advised in substance that the determination of 
disability made by the Board of Appeals and Review on 
July 8, 1949, was correct and that continuation of her re¬ 
tirement status would depend upon the result of her annual 
medical reexamination (Fdng 10, J. A. 18; Def. Exhs. 5, 
6, Pltf. Exhs. 2, 3, 4, 5, J. A. 108, 109, 90, 91, 92, 93). 2 

On March 24, 1950, upon notice from the Commission, 
appellant agreed to and was given a medical examination 
at St. Louis, Missouri, bv a doctor designated bv the Com- 
mission. As a result of this examination, appellant was noti¬ 
fied by the Commission that her disability condition was 
a continuing one (Fdng 11, J. A. 19). 

On August 13, 1951, appellant instituted this action, ask¬ 
ing for a declaration that her retirement is invalid for want 
of a quasi-judicial hearing and because of the Commission’s 
refusal fully to disclose the medical reports. (J. A. 2-7). 
The complaint did not, however, challenge the Commission’s 
determination of March 24, 1950, after her annual reex¬ 
amination, that she was still disabled. 

Subsequently, on October 15, 1951, upon notice from the 
Commission, appellant agreed to and was given another 
medical examination at St. Louis, Missouri, by a doctor 
designated by the Commission. Again, as a result of this 
examination, appellant was notified by the Commission that 
she had a continuing disability (Fdng 12, J. A. 19). Simi¬ 
larly, on May 13, 1953, prior to the trial of this cause on 
June 3, 1953, appellant was once again notified that she 
would be examined by a doctor designated bv the Commis- 
sion (Fdng 13, J. A. 19). Thereafter, on June 16, 1953, 
appellant was given a physical examination, found to be 
still totally disabled, and her annuity was indefinitely con¬ 
tinued. 3 


2 5 U.S.C. 711 provides for the annual examination of any an¬ 
nuitant retired for disability to ascertain the nature and degree of 
the annuitant’s disability, if any. See infra, pp. 26-27. 

3 As noted in Finding 13, J.A. 19, this third examination was pend¬ 
ing at the time of the trial below. After this appeal had been noted, 
the Civil Service Commission was requested to advise the Depart¬ 
ment of Justice of the result of this examination. By letter dated 
March 5, 1954, addressed to the Department of Justice, the Com- 
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Since her retirement, appellant has been able to secure 
other employment, yielding substantially the same income 
as her employment with the Army Finance Center prior 
to July 29, 1949 (Fdng 14, J. A. 19). Accordingly, appel¬ 
lant “has not suffered any substantial injury as a result 
of her disability retirement” (Fdng 14, J. A. 19). 

On these facts, the district court concluded that the de¬ 
cision of the Board of Appeals and Review of July 8, 1949, 
was the final decision of the Commission (J. A. 20); that 
that decision was lawful and in accordance with the pro¬ 
visions of the Civil Service Retirement Act and the appli¬ 
cable regulations of the Commission (J. A. 20); that the 
court has no jurisdiction to review the evidence upon which 
the determination was based (J. A. 20); that the court has 
no jurisdiction to determine whether appellant was in 1949, 
or is now, physically able to perform the duties of a clerk- 
typist, CAF-2 (J. A. 20); that this action is barred by 
laches (J. A. 21); that the subsequent determinations of 
continuing disability render moot any controversy as to 
the validity of the decision of the Board of Appeals and 
Review of July 8, 1949 (J. A. 21); that appellant was not 
prejudiced by the refusal of the Commission to disclose the 
medical reports to her (J. A. 18); and that appellant has 
failed to show any substantial injury for which any equi¬ 
table relief should be given (J. A. 21). The complaint was 
accordingly dismissed (J. A. 21). 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the Civil Service Retirement 
Act (5 IT. S. C. 691ff) and of the regulations of the Civil 
Service Commission (5 CFR (1949 Ed.) Part 29) are set 
forth in the Appendix, infra, pp. 25-29. 


mission stated that “we have contacted our Retirement Division and 
find that Mollie Sawyer was given a physical examination on June 
16, 1953. The examining doctors’ report was considered by the 
Commission’s Medical Officers who found that Mollie Sawyer was 
still totally disabled for useful and efficient service within the mean¬ 
ing of the retirement law and they directed the indefinite con¬ 
tinuance of her annuity.” 
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ARGUMENT 

Introduction and Summary 

By reason of a determination of the Board of Appeals and 
Review of the Civil Service Commission that appellant 
was not “physically qualified for continuation as Clerk- 
Typist” (Def. Exh. 3, J. A. 107), appellant was separated 
from her position and involuntarily retired on an annuity 
for disability. In this action, appellant does not challenge 
the factual validity of this determination and does not ask 
the Court to review the evidence (J. A. 74). Appellant 
does contend, however, that her separation is unlawful be¬ 
cause the medical evidence was not fully disclosed to her 
and she was not afforded an administrative hearing of the 
quasi-judicial type. 

In Point V of this brief, pp. 19-24, we shall show that 
neither the Civil Service Retirement Act nor the Due Proc¬ 
ess Clause of the Fifth Amendment requires a quasi-judicial 
hearing or the full disclosure of medical evidence where an 
employee is involuntarily retired on an annuity for dis¬ 
ability. We believe, however, that this issue need not be 
reached for several reasons, any one of which is dispositive 
of the case. 

To begin with, we submit that the district court correctly 
held that appellant’s claim is barred by laches. The doc¬ 
trine of laches has been applied where the employee’s delay 
in effectively asserting his claim was a period of 11 months, 
16 months, 18 months, and 22 months. Here, the suit was 
brought approximately two years after the administrative 
determination which appellant now challenges, and the 
record discloses no acceptable reason for excusing the delay. 

Second, the due process issue which appellant seeks to 
raise is moot. Subsequent to the determination of the 
Board of Appeals and Review which led to her separation, 
appellant was medically reexamined three times and found 
to be still disabled. Since appellant does not contest the 
subsequent determinations, the declaratory judgment which 
appellant seeks is a declaration of abstract and hypothetical 
rights. 
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Third, the objections appellant raises here to the adminis¬ 
trative proceeding were not timely raised and are not, 
therefore, reviewable. As the Supreme Court recently 
pointed out in United States v. L. A. Tucker Truck Lines, 
Inc., 344 U. S. 33, 36-37, “courts should not topple over ad¬ 
ministrative decisions unless the administrative body not 
only has erred but has erred against objection made at the 
time appropriate under its practice.” In the instant case, 
the objections were first raised after appellant’s separation 
in her correspondence with the Civil Service Commission 
endeavoring to obtain reconsideration. Since reconsidera¬ 
tion by the Commission is wholly a matter of grace, the ob¬ 
jections were untimely. 

Finally, assuming that appellant’s objections to the ad¬ 
ministrative proceeding were timely raised and that the 
Commission erred in not fully disclosing the medical re¬ 
ports, the determination of the Board of Appeals and 
Review is nevertheless lawful. It is well settled that admin¬ 
istrative action otherwise valid will not be upset because 
of harmless error. In this respect, the district court ex¬ 
pressly found that appellant was not prejudiced by the 
refusal of the Commission to disclose the medical reports. 
Examination of the pertinent evidence demonstrates that 
this finding is far from clearly erroneous. Appellant re¬ 
peatedly advised the Commission in her letters that she 
knew the general contents of the medical reports. Further, 
her statements to this effect were confirmed by the char¬ 
acter of the medical evidence she submitted in her own 
behalf in rebuttal of the adverse evidence. Moreover, her 
first request for full disclosure of the medical reports was 
made less than two months before her annual reexamination. 
Accordingly, in these circumstances, her requests for re¬ 
consideration and for disclosure of the medical reports were 
pointless. 

I 

Appellant's Claim Is Barred by Laches 

It is well settled that lack of diligence on the part of a 
separated federal employee in seeking reinstatement or 


back pay constitutes laches which bars his claim even 
though that claim may be meritorious. Grasse v. Snyder, 
89 App. D. C. 352, 192 F. 2d 35. The doctrine of laches has 
been applied where the employee’s delay in effectively as¬ 
serting his claim was a period of eleven months ( Norris v. 
United States, 257 U. S. 77), sixteen months ( Grasse v. 
Snyder, supra), eighteen months ( Caswell v. Morgenthau, 
69 App. D. C. 15, 98 F. 2d 296, certiorari denied, 305 U. S. 
596), and twenty-two months ( Arant v. Lane, 249 U. S. 
367). Cf. Nicholas v. United States, 257 U. S. 71; Wunderle 
v. Kimball, 91 App. D. C. 394, 201 F. 2d 707; Baxter v. Pace, 
89 App. D. C. 392, 193 F. 2d 20. 

The considerations underlying the doctrine were suc¬ 
cinctly stated by the Supreme Court, in Arant v. Lane, supra 
at 372, quoted by this Court in Grasse v. Snyder, supra: 

When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con¬ 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 
effectively assert his rights, to the end that if his con¬ 
tention be justified the Government service may be dis¬ 
turbed as little as possible, and that two salaries shall 
not be paid for a single service. 

Under circumstances which rendered his return to 
the service impossible, except under the order of a 
court, the relator did nothing to effectively assert liis 
claim for reinstatement to office for almost two years. 
Such a long delay must necessarily result in changes in 
the branch of the service to which he was attached, 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appro¬ 
priate in the interests of justice and sound public 
policy. 

These observations are controlling here. This action was 
brought on August 13, 1951, approximately two years after 
the final administrative determination which appellant now 
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challenges. 4 Under the decisions cited above, appellant’s 
suit is plainly too late. 

The fact that appellant, after her retirement, wrote a 
series of letters to the Civil Service Commission and to 
members of the Commission requesting reconsideration 
does not render the doctrine of laches inapplicable. Since 
further consideration by the Commission was wholly a 
matter of grace (J.A. 55-56) and the grant of a rehearing 
addressed to its own discretion (cf. United States v. 
Pierce Auto Lines Co., 327 U. S. 515, 535), these letters 
were no substitute for effective legal action. (Cf. Wunderle 
v. Kimball, supra; Grasse v. Snyder, supra.) Indeed, this 
Court has held the doctrine of laches to be applicable where 
suit -was presumably timely instituted but was not diligently 
prosecuted. Baxter v. Pace, supra. As the Supreme Court 
pointed out in Arant v. Lane, supra at 372, it is “of first 
importance that [a removed employee] should promptly 
take the action requisite to effectively assert his rights 
* * * [emphasis added] 

Nor is it material that appellant has been able to secure 
other employment, yielding substantially the same income 
(J. A. 19). Although the Government’s liability for accrued 
compensation would, accordingly, not be large, the fact 
nevertheless remains that the Government would be obliged, 
to some extent, to pay two salaries for a single service. 
Moreover, the factor of duplicate payment is only one of 
the two considerations upon -which the doctrine of laches is 
based in these cases. If it were the sole consideration, a 
discharged employee’s claim for reinstatement -would re¬ 
main alive so long as the employee earned an equivalent 
income in other employment and could be enforced at some 
indefinite future date when the employee’s earnings de- 


4 The Board of Appeals and Review of the Civil Service Com¬ 
mission, whose determination is final under the regulations of the 
Commission (5 CFR 29.15(f)), notified appellant of its decision by 
letter dated July 8, 1949 (J.A. 107). Appellant was separated from 
her position on July 29, 1949 (J.A. 17-18), and her retirement an¬ 
nuity became payable on August 1,1949 (J.A. 18). 
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creased. Equally important, however, is the consideration 
that “the Government service may be disturbed as little 
as possible.” (Arant v. Lane, supra at 372.) As the Su¬ 
preme Court pointed out in that case, “such a long delay 
must necessarily result in changes in the branch of the serv¬ 
ice to which [the employee] was attached.” (Id.) This 
Court can take judicial notice that many changes have been, 
and are presently, taking place in federal employment. Cf. 
Siskind v. Morgenthau, 80 App. D. C. 249, 152 F. 2d 286. 
And appellant has made no showing that there is any posi¬ 
tion presently available for her at the Army Finance Center 
at St. Louis, Missouri. We submit, therefore, the district 
court correctly held that appellant’s claim is barred by 
laches. 

II 

Appellant’s Claim Is Moot 

5 U.S.C. 711 (infra, p. 26) provides for the annual 
examination bv a doctor designated bv the Civil Service 
Commission of every annuitant retired for disability to 
ascertain the nature and degree of the annuitant’s disability, 
if any. As recited in the Counterstatement, supra, p. 6, 
appellant, after her retirement, was given a medical exam¬ 
ination in 1950, 1951, and 1953 by a doctor designated by 
the Civil Service Commission. After each examination, 
appellant was found to be still disabled within the meaning 
of the retirement law and her annuity was indefinitely con¬ 
tinued. 

In this action, appellant does not challenge these medical 
findings. Nor does she suggest that this Court has any 
jurisdiction to review the correctness of these findings. Ap¬ 
pellant asks only for a declaration that her separation from 
the Government service in 1949 was unlawful as violative of 
due process requirements. In these circumstances, the dis¬ 
trict court properly concluded that the issue which appellant 
raises is moot. Since, on this record, it must be assumed 
that appellant is presently disabled and ineligible for em¬ 
ployment in her former position, the declaratory judgment 
which appellant seeks is a declaration of abstract and hypo- 
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thetical rights. It has long been a fundamental rule, how¬ 
ever, that federal courts will not render advisory opinions, 
particularly where constitutional questions are raised. Cf. 
International hong shoremen’s and Warehousemen’s Union 
v. Boyd , 347 U. S. 222. 

This Court’s decision in Siskind v. Morgenthau, supra, 
seems squarely in point. In that case, plaintiff had been 
retired on October 1, 1942, for total disability. Subse¬ 
quently, “around March, 1943, [plaintiff] was reexamined 
and found eligible for reemployment, in consequence of 
which he requested reinstatement, but was informed by the 
Customs Service that no suitable position was then available. 
[Plaintiff] complains of this as a violation of Title 5, § 648, 
U.S.C.A. But whatever may be the truth of this, it is now 
water over the dam, for on April 15, 1944, the Commission 
again determined that plaintiff was totally disabled and in¬ 
eligible for employment, and he has so remained ever since 
* * V’ 80 App. D. C. at 249. The initial determination 
of the Civil Service Commission herein is similarly “water 
over the dam” in view of the current unchallenged deter¬ 
minations of appellant’s continuing disability. Having 
acquiesced in the subsequent determinations of her status, 
appellant’s attack upon the earlier finding of disability 
must necessarily fail as moot. Cf. Aleocander Sprunt & 
Son. Inc. v. United States, 281 U.S. 249, 257-258. 

in 

The Objections Appellant Raises Here to the Administrative 

Proceeding Were Waived hy Appellant and Are Not, There¬ 
fore, Reviewable 

Appellant contends that her retirement in July, 1949, is 
invalid because she was given no opportunity to examine 
fully the medical reports upon which the Civil Service Com¬ 
mission relied in making its determination of disability 
and because she was not afforded a quasi-judicial hearing. 
But appellant did not raise these objections during the 
administrative proceeding which led to her retirement. They 
were first raised by appellant during the course of her subse¬ 
quent correspondence with the Civil Service Commission, 
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endeavoring to obtain reconsideration (Fdng. 9, J.A. 18). 
In the circumstances, we submit that she has waived these 
objections and that they are not judicially reviewable. Cf. 
United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 
36-37; Harisiades v. Shaughnessy, 342 U.S. 580, 5S3, fn. 4; 
National Labor Relations Board v. Cheney California 
Lumber Co., 327 U.S. 3S5, 387-388; Deviny v. Campbell, 90 
App. D. C. 171,194 F. 2d 876, certiorari denied, 344 U.S. 826. 

As the Supreme Court recently pointed out in the L. A. 
Tucker Truck Lines case, supra at 36-37: 

We have recognized in more than a few decisions, and 
Congress has recognized in more than a few statutes, 
that orderly procedure and good administration require 
that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction 
in order to raise issues reviewable by the courts. It is 
urged in this case that the Commission had a predeter¬ 
mined policy on this subject which would have required 
it to overrule the objection if made. While this may 
well be true, the Commission is obliged to deal with a 
large number of like cases. Repetition of the objection 
in them might lead to a change of policy, or, if it did 
not, the Commission would at least be put on notice of 
the accumulating risk of wholesale reversals being in¬ 
curred by its persistence. Simple fairness to those who 
are engaged in the tasks of administration, and to 
litigants, requires as a general rule that courts should 
not topple over administrative decisions unless the ad¬ 
ministrative body not only has erred but has erred 
against objection ma-de at the time appropriate under 
its practice. [Emphasis added.] 


Since the decision of the Board of Appeals and Review of 
the Civil Service Commission is final under the regulations 
of the Commission (5 CFR 29.15(f)), and reconsideration by 
the Commission itself is not a matter of right but a matter 
of grace (J.A. 55-56), it is apparent that appellant did not 


make her objections “at the time appropriate under its 
practice.” We submit, therefore, that her objections were 
raised too late and arc not reviewable. 5 

5 It should be pointed out that a timely objection would not neces¬ 


sarily have been futile. The Assistant Medical Director of the Com- j 

* 
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IV 

Assuming That the Civil Service Commission Erred in Not Fully 
Disclosing Its Medical Reports to Appellant, the Finding of 
Disability Is Nevertheless Valid Since Appellant Was Not 
Prejudiced by the Non-disclosure 

Assuming that, although first raised by application for 
rehearing, appellant timely requested that the medical re¬ 
ports be disclosed to her and further assuming that it was 
error not to have fully disclosed these medical reports, it 
does not follow that the determination of disability made by 
the Board of Appeals and Review on July 8,1949, is invalid. 
It has repeatedly been held that administrative action other¬ 
wise valid will not be upset because of harmless error. Cf. 
Market Street R. Co. v. Railroad Commission of California, 
324 U.S. 548, 561-562; United States v. Pierce Auto Lines 
Co., 327 U.S. 515, 528-530; Missouri Broadcasting Corp. v. 
Federal Communications Commission, 68 App. D. C. 154, 
157, 94 F. 2d 623, certiorari denied, 303 U.S. 655; Sec. 10(e) 
of the Administrative Procedure Act (5 U.S.C. 1009(e)). 
In the instant case, the district court expressly found that 
appellant “was not prejudiced by the refusal of the Civil 
Service Commission to disclose the medical reports to her.” 
(Fdng. 9, J.A. 18). Examination of the pertinent evidence 
demonstrates that this finding is far from clearly erroneous. 

The record demonstrates that appellant did not ask to 
examine the medical reports on which the determination of 
the Retirement Division of the Civil Service Commission 
was based wdien she took her appeal to the Board of Appeals 
and Review (Fdng. 9, J.A. 18; Def. Exh. 2a, J.A. 98-103). 
It is equally plain that she failed to ask for full disclosure of 
the medical reports because she knew the general contents 
of those reports. Thus, in her letter of June 3,1949, appeal¬ 
ing from the decision of the Retirement Division, appellant 
detailed the circumstances of her examination by a Psychi- 

; 

mission, Dr. Chapin, testified that the Commission would consider 
a request for full disclosure on the facts of each case (J.A. 78). The 
Associate Legal Adviser of the Retirement Division, Mr. Crunkiltdn, 
testified that the medical reports are disclosed in ‘‘many eases.’* 
(J.A. 29). 
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atric Board of the Veterans Administration (headed by Dr. 
James A. Moseo) and requested that the report of that 
Board, dated March 14, 1949, be withdrawn and cancelled 
(Def. Exh. 2a, J.A. 98-103). In her letter of January 22, 
1950, after the decision of the Board of Appeals and Review, 
appellant stated that 4 ‘at my exit interview there was no 
mention of emotional instability. I was shown a photostatic 
copy of the Psychiatric Report charging me with ‘Paranoia.’ 
Excerpts from the more detailed report were read to me, a 
portion of which reads: . . . She is dangerous ... I 
would charge her with inefficiency and retire her from serv¬ 
ice .. . Signed, Dr. Moseo.” (Def. Exh. 7, J.A. 110, 111). 
Again, in requesting disclosure of the medical reports in 
accordance with Section 29.11 of the Commission’s regula¬ 
tions, appellant stated on February 9, 1950, that “I main¬ 
tain that it will not be injurious to me since I already know 
of this. Also I saw the photostatic copy of the preliminary 
report. It was placed into my hands by Lt. Stuart on 13 
April 1949 and a stenographer was present and recorded 
the entire interview.” (Def. Exh. 8, J.A. 113-114). Simi¬ 
larly, appellant’s former attorney advised the Commission 
in a letter dated September 2, 1950, that “Miss Sawyer is 
fully aware of the nature of the material contained in her 
medical reports. This information was given to her by those 
who instigated her erroneous involuntary retirement action 
in April 1949. Therefore, these medical reports would in no 
w*ay be injurious to her, nor could it be considered a breach 
of confidence.” (Def. Exh. 9, J.A. 115-116). (See also J.A. 
60, 65-66). 

That appellant was aware of the contents of the medical 
reports is also confirmed by the character of the medical 
evidence she submitted in her behalf to the Board of 
Appeals and Review. The primary evidence on which she 
relied was a report by her own psychiatrist, Dr. Robert E. 
Britt (Def. Exh. 2a, 2b, J. A. 98, 104). The fact that she 
consulted her own psychiatrist and submitted his report 
to the Board of Appeals and Review can be explained only 
by her knowledge that her proposed retirement rested upon 
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the finding of the Psychiatric Board of the Veterans Admin¬ 
istration that she was suffering from paranoia. 

Finally, it should be observed that Dr. Britt’s report i^ 
not inconsistent with the report of the Psychiatric Board. 
The report of the Psychiatric Board stated, in pertinent 
part, that (Def. Exh. lOh, J. A. 122, 125): 

This employee is suspicious, has been a problem at 
work because of her marked hostility, insecurity, and 
her resentment towards the manner in which she is 
being treated. The most damaging evidence that the 
examiners can find today is contained in the long, volu¬ 
minous list of grievances. This is at least 30 pages 
long, covering to the most minute detail all of het' 
difficulties. It is extremelv difficult to read because of 
the fact that the employee tends to write tangentially 
without any clear-cut specific complaints. In the inter¬ 
view the veteran is defensive and obviously is covering 
up. She does show a marked tendency toward a para¬ 
noid reaction. On the basis of today’s findings, the 
examiners feel that we are dealing with a paranoid 
state. j 

Similarly, in pertinent part, Dr. Britt observed that (Def. 
Exh. 2b, J. A. 104,105): 

The chief features of the mental examination noted 
at this time consisted of detailed circumstantiation in 
addition to numerous details regarding difficulties ex¬ 
perienced at work and her reaction to them from the 
point of view of an individual who has evidently gone 
through a period of prolonged illness. I am unable to 
verify her statements, as she is my sole source of in¬ 
formation at this time. Regardless of whether they are 
correct or incorrect, her attitude is that of one who 
has had numerous misgivings and difficulties with cir¬ 
cumstances as they have existed. It is my belief that 
if she were to return to the same circumstances or the 
same type of work it would be inadvisable and definitely 
poor for her hyyienically. I am, therefore, heartily in 
accord with her recent suggestion to change to a dif¬ 
ferent occupation or different occupational circum¬ 
stances at this time. [Emphasis added]. 
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Against this background, it is apparent that appellant’s 
appeal to the Board of Appeals and Review was not prej¬ 
udiced by the lack of full disclosure to her of the medical 
reports. She knew the general nature of those reports and 
of the specific finding of paranoia. To rebut that finding, 
she consulted her own psychiatrist and submitted his report 
as additional evidence. We think it is not without signifi¬ 
cance that appellant did not ask for full disclosure of the 
medical reports in prosecuting her appeal. Surely, if ap¬ 
pellant was of the view that examination of the medical 
reports was necessary to disprove the Retirement Division’s 
finding of disabilitv, she would have sought disclosure at 
that time. It can only be concluded that her subsequent 
request for disclosure came as a mere afterthought. 

Similarly, we submit that appellant was not prejudiced 
by the Commission’s denial of her requests for reconsidera¬ 
tion and for examination of the medical reports. As pointed 
out above, pp. 15-17, in requesting reconsideration and dis¬ 
closure of the medical reports, appellant advised the Com¬ 
mission that she knew the nature of the medical reports. 
Her statements to this effect were confirmed by the fact 
that she had consulted her own psychiatrist and bad sub¬ 
mitted his report to the Board of Appeals and Review. 
Further, appellant did not submit any new medical evidence 
with her repeated requests for reconsideration, and the 
evidence previously submitted by her was not inconsistent 
with the finding of disability. Finally, her first request for 
full disclosure of the medical reports was made on February 
9,1950 (Def. Exh. S, J. A. 113), less than two months before 
her annual reexamination pursuant to 5 U. S. C. 711 (Fdng 
11, J. A. 19). In the circumstances, appellant’s requests for 
reconsideration and for disclosure of the medical reports 
were pointless. Accordingly, we submit that the district 
court’s finding that appellant “was not prejudiced by the 
refusal of the Civil Service Commission to disclose the 
medical reports to her” (Fdng9, J. A. 18) is fully supported 
by the evidence. 
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V 

Neither the Civil Service Retirement Act nor the Due Process 

Clause Requires That, in the Involuntary Retirement of an 

Employee on an Annuity for Disability, Medical Evidence 

Be Fully Disclosed and a Quasi-judicial Hearing Held 

Iii its Findings of Fact, the district court stated that “the 
court deems [Section 29.11 of the Commission’s regula¬ 
tions] injudicious.” (Fdng 9, J. A. IS). It held, however, 
that appellant’s separation from her position on account 
of disability “was lawful and in accordance with the pro¬ 
visions of the Civil Service Retirement Act, and the appli¬ 
cable regulations of the Civil Service Commission.” (C. L. 
2, J. A. 20). While we do not agree with the district court’s 
characterization of Section 29.11 as injudicious, the question 
here is not whether this regulation is judicious or injudi¬ 
cious but whether the procedure prescribed in the Commis¬ 
sion’s regulations conflicts with the provisions of the Re¬ 
tirement Act or the Due Process Clause of the Fifth 
Amendment. As to this question, we think it clear that 
the court below correctly ruled that appellant’s retirement 
was lawful and in accord with the Retirement Act. 

A. The Retirement Act. 

At the outset, it should be noted that no issue is raised 
with respect to the Commission’s general authority to make 
regulations. 5 U. S. C. 709 (infra, p. 25) expressly author¬ 
izes and directs the Commission “to make such rules and 
regulations as may be necessary and proper for the purpose 
of carrying the provisions of this chapter into full force 
and effect.” The regulations are valid, therefore, unless 
they deny appellant any rights granted to her by the Act. 
Far from abridging appellant’s rights, however, comparison 
of the regulations with the terms of the Act reveals that 
the regulations confer upon appellant greater benefits than 
the Act itself directs. 

Turning first to an examination of the Act, there is no 
provision which requires a quasi-judicial hearing or the 
disclosure of evidence. To the contrary, the Act contem¬ 
plates an expert inquiry into the facts and not an adversary 
proceeding. Cf. Robertson v. Chambers, 341 U. S. 37, 39. 
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The subject of this inquiry is whether a covered employee 
is “* # * totally disabled for useful and efficient service 
in the grade or position occupied by the officer or employee, 
by reason of disease or injury not due to vicious habits, 
intemperance, or willful misconduct on the part of the officer 
or employee * * *.” 5 U. S. C. 710 {infra, pp. 25-26). And 
the Act directs this inquiry to be conducted by medical 
officers. 5 U. S. C. 710 specifically provides that “no officer 
or employee shall be retired under the provisions of this 
section unless examined by a medical officer of the United 
States, or a duly qualified physician or surgeon or board of 
physicians or surgeons designated by the Civil Service 
Commission for that purpose, and found to be disabled in 
the degree and in the manner specified herein.” 

Nowhere does the Act state that medical evidence is to 
be disclosed to the employee or that the employee is to be 
given a quasi-judicial hearing to contest the finding of the 
medical officers. Indeed, 5 U. S. C. 711 {infra, pp. 26-27) re¬ 
buts any inference that the administrative proceeding is a 
contest. In accordance with the factual inquiry provided 
for in 5 U. S. C. 710, Section 711 similarly provides that 
“every annuitant retired under the provisions of this sec¬ 
tion unless the disability for which retired be permanent 
in character, shall at the expiration of one year from the 
date of such retirement and annually thereafter, until reach¬ 
ing age sixty, be examined under the direction of the Civil 
Service Commission by a medical officer of the United 
States, or a duly qualified physician or surgeon, or board 
of physicians or surgeons designated by the Civil Service 
Commission for that purpose, in order to ascertain the 
nature and degree of the annuitant’s disabilitv, if any.” 
It further authorizes the Commission to “order or direct 
at any time such medical or other examination as it shall 
deem necessarv to determine the facts relative to the nature 
and degree of disability of any officer or employee retired on 
an annuity under this section.” 

Viewed in the light of these statutory provisions, the Com¬ 
mission’s regulations do not violate any statutory rights. 
To the extent that the regulations may be deemed incon¬ 
sistent with these provisions, they are inconsistent only in 
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that they grant rights which the Act itself does not confer, 
and err, if there is error, on the side of liberality. Thus, 
although the regulations provide that “files, records,! re¬ 
ports, and other papers and documents pertaining to any 
claim # * * will be deemed confidential and privileged” (Sec. 
29.11(a)(1), infra, p. 27), disclosure of information con¬ 
tained in the files is authorized in certain circumstances. 
Disclosure may be made “to a claimant or his duly author¬ 
ized representative in matters concerning himself alone 
when such disclosure would not be injurious to the physical 
or mental health of the claimant or be regarded as a breach 
of confidence.” (Sec. 29.11(a)(2), infra, p. 27). c And 
the record here reveals that there are “many cases” where 
the records are disclosed (J.A. 29). 

Further, the employee is given an opportunity to appeal 
from the initial determination as to the existence or non¬ 
existence of disability (Sec. 29.15, infra , pp. 28-29). The 
appeal may be filed by the claimant or a duly accredited rep¬ 
resentative (Sec. 29.15(b)). And, in support of his appeal, 
the claimant may submit medical or other evidence (Sec. 
29.15(d), Def. Exh. 1, J.A. 97-98). 

Admittedly, these regulations do not grant an employee 
an absolute right to examine the evidence in the Commis¬ 
sion’s files and do not provide for a hearing where an; em¬ 
ployee, or his counsel, may introduce testimony, cross-ex¬ 
amine witnesses and make oral argument. It is equally 
clear, however, that the Retirement Act grants no such 
rights. Although, as stated above, it is our view that the 
Act does not require as much as the regulations provide, at 
the very least, the Act requires no more. 

B. Due Process. 


The keystone of appellant’s contention, that due process 
requires that the medical evidence be fully disclosed and a 
quasi-judicial hearing afforded, is her assertion “that her 
.right to be employed in the governmental service of the 

<! Section 29.11 (a) (2) further provides that “determination as to 
when disclosure of information would be injurious to the physical 
or mental welfare of a claimant will be made by the Medical Divi¬ 
sion.” 
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United States is a property right within the meaning and 
intent of the Fifth Amendment * * (Complaint, par. 
13, J.A. G). This claim is palpably specious. It was long 
ago settled that appointment to, and tenure in, public office 
are neither contract nor property rights. Taylor and Mar¬ 
shall v. Beckham, 178 U. S. 548; Crenshaw v. United States, 
134 U. S. 99; In re Sawyer, 124 U. S. 200; Butler v. Pennsyl¬ 
vania, 10 How. 402; Matter of Hennen, 13 Pet. 230. As this 
Court observed in Bailey v. Richardson, 86 App. D. C. 248, 
259, 182 F. 2d 46, 57, affirmed by an equally divided court, 
341 U. S. 918, “in terms, the due process clause does not 
apply to the holding of a Government office.” 7 

Further, it has never been thought that dismissal from 
the Government service could not be accomplished without 
complying with the Due Process Clause. Thus, the Lloyd- 
Lafollette Act, which has been in uncontested effect since 
1912, specifically provides that “no examination of wit¬ 
nesses nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing the re¬ 
moval or suspension without pay.” (5 U. S. C. 652(a)). 
Similarly, Section 5 of the Administrative Procedure Act 
expressly exempts from the hearing requirements of that 
Act “the selection or tenure of an officer or employee of the 
United States.” (5 U. S. C. 1004). And the courts have 
repeatedly refused to inquire into the basis for or propriety 
of removal. Judicial intervention has consistently been 
limited to enforcing compliance with specific procedural 
steps laid down by statute or regulations. E.g., Kohlherg 
v. Gray , — App. D. C. —, 207 F. 2d 35; Blackmon v. Lee, 
— App. D. C. —, 205 F. 2d 13; Watson v. Pace, — App. 
D. C. —, 201 F. 2d 713; Powell v. Brannan, 91 App. D. C. 16, 
196 F. 2d 871; Deviny v. Campbell, 90 App. D. C. 171,194 F. 
2d 876, certiorari denied, 344 U. S. 826; Carter v. Forrestal, 
85 App. D. C. 53,175 F. 2d 364, certiorari denied, 338 U. S. 
832. 8 


7 In Bailey v. Richardson, supra , this Court specifically held that 
the Government could act upon confidential information in matters 
relating to Government employment. 

8 Appellant relies strongly on English v. City of Long Beach, 35 
Cal. 2d 155, 217 P. 2d 22 (Br. p. 7). If that case be read as holding 
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Appellant argues, however, that she is “in a much 
stronger position as far as her rights under the Retirement 
Act are concerned as she would be if she was an employee 
who was being illegally demoted or discharged for cause.” 
(Br., p. 8). She points out that deductions have been made 
from her salary and asserts that “the payment of retire¬ 
ment benefits is not a gratuity but a statutory and contrac¬ 
tual right # * V’ (Br., p. 8). 

But, appellant to the contrary, the law is clear that com¬ 
pulsory contribution to a retirement or pension fund does 
not. give rise to contractual rights and that employees have 
no vested interest in the fund until the particular event 
occurs upon which the retirement benefits are to be paid. 
Cf. Pennie v. Rei.s, 132 U. S. 464; Dodge v. Board of Educa¬ 
tion, 302 U. S. 74; Phelps v. Board of Education, 300 U. Si 
319; MacLeod v. Fernandez, 101 F. 2d 20 (C.A. 1), cer¬ 
tiorari denied, 308 U. S. 561; Rafferty v. United States, 211 
F. 2d — (C. A. 3) (decided February 2,1954); MacFarland, 
v. Bieber, 32 App. D. C. 513; see also United States v: 
Fisher, 109 U. S. 143; Butler v. Pennsylvania, 10 How. 402; 

It may be conceded that the rights conferred by the Re¬ 
tirement Act are statutory rights upon which suit may be 
maintained. Cf. Dismuke v. United, States, 297 U. S. 167, 
But it does not follow that an employee has greater stand¬ 
ing in court in a suit under the Retirement Act than a 
discharged or demoted employee has under the Llovd-La- 
Follette Act or the Veterans Preference Act of 1944 (5 TJ. S. 
C. 851ff). The employee’s standing under the latter Acts 
similarly rests upon the fact that those Acts confer statu¬ 
tory rights. And, as we have pointed out above, p. 22; 
it has long been settled that the Fifth Amendment has no 

that due process requires a quasi-judicial hearing in the removal 
of a civil servant, it is non-persuasive in view of the many federal 
cases to the contrary. It should be observed, however, that the 
California court expressly pointed out that “The Long Beach city 
charter and the rules and regulations of the civil service board re¬ 
quires that a discharged employee be accorded a hearing.” 35 Cal. 
2d at 158, 217 P. 2d at 24. Accordingly, the English case actually 
holds no more than that procedural steps specifically required by 
statute and regulations will be judicially enforced. 
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application to separations from Government service under 
those Acts. 

Finally, it should be observed that this is not a case 
where an employee seeks to obtain an annuity which alleg¬ 
edly was wrongfully denied him. Of. Dismuke v. United. 
States, supra . Here, appellant has been awarded an an¬ 
nuity and complains that she is not entitled to it because 
she was allegedly unlawfully separated from her position. 
Her prayer for relief is not that she be awarded benefits 
under the Retirement Act but that she be restored to her 
position. In this posture, appellant’s claim is no different 
than that of any employee who claims that he has been un¬ 
lawfully discharged. So viewed, she cannot prevail since 
the procedural requirements of the Retirement Act and the 
Commission’s regulations were undeniably complied with. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Warren E. Burger, 
Assistant Attorney General. 
Leo A. Rover, 

United States Attorney. 
Paul A. Sweeney, 
Benjamin Forman, 
Attorneys, Department of Justice, 
Attorneys for Appellees. 
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APPENDIX 

5 U.S.C. 709. Powers and duties of Civil Service 
Commission: For the purpose of administration, except 
as otherwise provided herein, the Civil Service Com¬ 
mission is hereby authorized and directed to perform, 
or cause to be performed, any and all acts and to make 
such rules and regulations as may be necessary and 
proper for the purpose of carrying the provisions of 
this chapter into full force and effect. 


5 U.S.C. 710. Retirement for disability; employees 
entitled to; application; medical examination; time 
limitation. Anv officer or emplovee to whom sections 
691, 693, 693-i; 698, 707, 708, 709-715, 716 to 719-1, 
720-722, 724, 725, 727-729, 730, 731, 733, 736b and 736c 
of this title applies who shall have served for a total 
period of not less than five years computed as provided 
in section 707 of this title, and who, before meeting the 
age and service requirements for retirement under 
section 691(a) of this title, becomes totally disabled 
for useful and efficient service in the grade or class of 
position occupied by the officer or employee, by reason 
of disease or injury not due to vicious habits, intem¬ 
perance, or willful misconduct on the part of the officer 
or employee, shall upon his own application or upon 
the request or order of the head of the department, 
branch, or independent office concerned, be retired on 
an annuity computed in accordance with the provisions 
of section 698 of this title: Provided,, That proof of 
freedom from vicious habits, intemperance, or willful 
misconduct for a period of more than five years next 
prior to becoming so disabled for useful and efficient 
service, shall not be required in any case. No officer 
or employee shall be retired under the provisions of 
this section unless examined by a medical officer of the 
United States, or a duly qualified physician or surgeon, 
or board of physicians or surgeons, designated by the 
Civil Service Commission for that, purpose, and found 
to be disabled in the degree and in the manner speci¬ 
fied herein. No claim shall be allowed under the pro¬ 
visions of this section unless the application for re- : 
tirement shall have been executed prior to the appli¬ 
cant’s separation from the service or within six months 
thereafter. The time limitation for execution of claims 
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for retirement under the terms of this section may be 
waived hv the Civil Service Commission in case of an 
officer or employee who at the date of separation from 
service or within six months thereafter is receiving 
hospital treatment, but the application in such case 
must be filed with the Civil Service Commission not 
later than six months after the termination of such 
hospitalization; in the case of any such person here¬ 
tofore separated from service application may be filed 
'within six months after the effective date of this Act. 
Such time limitation may similarly be waived in the 
case of an officer or employee who at the date of sepa¬ 
ration from service or within six months thereafter is 
mentally incompetent, but the. application in such 
case must be filed with the Civil Service Commission 
within one year from the date of restoration of such 
person to competency or the appointment of a fiduciary 
whichever is the earlier. Such time limitation mav also 
be waived in the case of an officer or employee whose dis¬ 
abling condition is essentially chronic, deteriorative, 
or progressive in nature and can reasonably be as¬ 
sumed to have existed at date of separation, but the 
application in such case must be filed with the Civil 
Service Commission within one year after the date 
of separation; in the case of any such person heretofore 
separated from service, application may be filed within 
six months after August 8, 1949. 


5 U.S.C. 711. Same; medical examination, restora¬ 
tion to service. Every annuitant retired under the 
provisions of this section unless the disability for which 
retired be permanent in character, shall at the ex¬ 
piration of one year from the date of such retirement 
and annually thereafter, until reaching age sixty, be 
examined under the direction of the Civil Service Com¬ 
mission by a medical officer of the United States, or a 
duly qualified physician or surgeon, or board of physi¬ 
cians or surgeons designated by the Civil Service Com¬ 
mission for that purpose, in order to ascertain the 
nature and degree of the annuitant’s disability, if 
any. If an annuitant shall recover before reaching age 
sixty and be restored to an earning capacity which 
would permit him to be appointed to some appropriate 
position fairly comparable in compensation to the 
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position occupied at the time of retirement, payment 
of the annuity shall be continued temporarily to afford 
the annuitant opportunity to seek such available posi¬ 
tion, but not in any ease exceeding one year from the 
date of the medical examination showing such recovery. 
Should the annuitant fail to appear for examination 
as required under this section, payment of the annuity 
shall be suspended until continuance of the disability 
shall have been satisfactorily established. The Civil 
Service Commission may order or direct at any time 
such medical or other examination as it shall deen; 
necessary to determine the facts relative to the nature 
and degree of disability of any officer or employee 
retired on an annuity under this section. 


5 CFR (1949 Ed.) 29.11. Disclosure of information, 
(a) (1) Files, records, reports, and other papers and 
documents pertaining to any claim filed with the Civil 
Service Commission, whether pending or adjudicated, 
will be deemed confidential and privileged, and no dis¬ 
closure thereof will be made except as provided herein. 

(2) Disclosure of information from the files, records, 
reports, and other papers and documents shall be made 
to a claimant or to his duly authorized representative 
in matters concerning himself alone when such dis¬ 
closure would not be injurious to the physical or mental 
health of the claimant or be regarded as a breach of 
confidence. 

Determination as to when disclosure of information; 
would be injurious to the physical or mental welfare 
of a claimant will be made by the Medical Division. 

(3) By “a duly authorized representative of claim¬ 
ant” is meant any person who has satisfied the Com¬ 
mission of his authoritv to act. 

«I 

(4) The name or address of a beneficiary designated 
by an employee or annuitant will, during the life of 
the employee or annuitant, be furnished only to the 
designator when request therefor is made in writing 
over the signature of the designator. 

(5) Such information as may properly be disclosed 
to a claimant personally shall, in the event of his death, 
be disclosed upon proper request to the duly appointed 
representative of his estate, or to such person as may 
be designated by such representative, or to a duly 



designated beneficiary. Where no representative of 
the claimant’s estate has been appointed, the claim¬ 
ant’s next of kin shall be recognized as the repre¬ 
sentative of his estate. 

(6) Where copies of documents or other records are 
desired by or in behalf of parties to a suit, whether in 
a court of the United States or in any other court, 
such copies shall be furnished to the court only, and 
on an order of the court or subpoena duces tecum, ad¬ 
dressed to the President, U. S. Civil Service Commis¬ 
sion, requesting the same. 

(7) Where a process of a United States court or 
other court requires the production of documents or 
records contained in the retirement files of a claim¬ 
ant such documents will be produced in the court out 
of which the process has issued. W 7 here original rec¬ 
ords are produced, they must remain at all times in 
the custody of a representative of the Civil Service 
Commission, and if offered or received in evidence, 
permission shall be obtained to substitute a copy so 
that the original record may remain intact in the file. 


5 CFR (1949 Ed.) 29.15. Appeals, (a) An appeal 
may be taken to the Civil Service Commission, from 
the final action or order of the Retirement Division 
affecting the rights or interest of any person or of 
the United States under the civil-service retirement 
law, except as provided in this section. 

(b) Appeals must be filed by a claimant or a duly 
accredited representative, but no appeal shall lie to 
the Commission’s Board of Appeals and Review until 
action has been completed by the Retirement Division. 
An appeal taken in behalf of a claimant by or through 
a representative who is not recognized by the Com¬ 
mission, or whose recognition has been cancelled, shall 
not be entertained. 

(c) * * * 

(2) In applications for disability retirement made 
by a department or establishment of the Government 
the time for filing an appeal shall be not later than 30 
days from date of receipt of notice of final action or 
order. 
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(d) Each appeal shall show the name and post-office 
address of appellant, his retirement claim number, the 
date and substance of the action from which the appeal 
is taken, and full reasons for the appeal. 


(f) The mandate of the decision by the Board of 
Appeals and Review shall be carried into effect within 
60 days from the date of the receipt of notice of the 
decision by the Retirement Division (except as herein¬ 
after provided), unless the decision shall sooner be 
recalled. A proper explanation of the decision ren¬ 
dered shall be mailed to the appellant and/or his duly 
authorized representative by the Board of Appeals 
and Review. 
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For the District of Columbia Circuit 


No. 12,073 


Mollie Sawyer, 

Appellant, 

vs. 

Robert T. Stevens. Secretary of the Army, et al, 

Appellees. 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on October 22, 1953 
(21 A). Notice of appeal was filed on November 12, 
1953 within sixty days from the entry of judgment (22 
A). Jurisdiction of this appeal is granted under Title 
28, Section 1291 of the United States Code. 

STATEMENT OF THE CASE 

This is a suit brought against the Secretary of the 
Armv, and the members of the United States Civil Serv- 
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ice Commission, for a declaratory judgment fixing and 
determining the rights of the Appellant as a civil service 
employee of the United States. The suit was brought 
originally against Frank Pace, as Secretary of the Army, 
and the then members of the United States Civil Service 
Commission. Robert T. Stevens, as Secretary of the 
Army, was substituted as a party defendant (14 A), and 
the present members of the United States Civil Service 
Commission were substituted as parties defendant in lieu 
of the members of said Commission at the time that the 
suit was filed (14-15 A). The complaint alleged that the 
Appellant, having previously qualified, entered the em¬ 
ployment of the United States as a civilian employee 
during the month of October, 1934 (3 A), and thereafter 
was employed in several agencies until in March, 1942 
when she entered the employment of the War Depart¬ 
ment. and that she was continuously employed from 
April. 1942 to October, 1949 in the War Department in 
ffie capacity of a CAF-2 clerk-typist (4 A). 

The Appellant alleged (4A) that on or about April 13, 
1949 the officials under the jurisdiction of the Secretary 
of the Army requested her involuntary retirement in 
accordance with the laws of the United States relating 
to the retirement of civil sendee employees. That on 
May 13. 1949. one Warren B. Trons, Chief of the Retire¬ 
ment Division of the Civil Service Commission advised 
the Appellant that she was held to be totally disabled 
for useful and efficient service within the meaning of the 
Retirement Act and that she was retired with an an¬ 
nuity. (4 A) The Appellant alleged that she appealed 
this decision to the Board of Appeals and Review of 
the U. S. Civil Service Commission, and that decision 
was rendered on .Tulv 8, 1949 affirming the decision of 
the Chief of the Retirement Division. Appellant then 
appealed to the Commissioners of the Civil Service Com¬ 
mission. and on January 19, 1950 the previous decision 


3 


were affirmed by Harry B. Mitchell then Chairman of the 
United States Civil Service Commission. (5 A) 


The Appellant further alleged (5 A) that prior to the 
time that any decisions were made, she requested that 
she be given a full hearing at the regional office of the 
Civil Service Commission in St. Louis, Missouri, in 
which city she was employed, but this claim was in all 
things denied. She further alleged that prior to any de¬ 
cision adverse to her, she was not permitted to examine 
the evidence of record against her including medical re¬ 
ports of government doctors or lay evidence so as to 
present a proper defense to the request for her involun¬ 
tary retirement. Appellant further alleged that she was 
never fully acquainted with all of the evidence against 
her in support of the request for her involuntary retire¬ 
ment. 


She further alleged that she was not permitted to ob¬ 
tain copies of the medical reports of government doctors 
filed in her case, and that she therefore could not prop¬ 
erly prepare or present her defense against the action 
of her superiors in requesting her involuntary retire¬ 
ment. (5 A). 

The Appellant further alleged that on or about July 6, 
1951 she duly requested through her counsel of record 
by a letter to the Honorable Robert Ramspeck, Chair¬ 
man of the I’. S. Civil Service Commission that her case 
be reopened, and that she be permitted to examine the 
evidence of record and to otherwise properly prepare 
her case for a proper hearing, but this request was de¬ 
nied on July 12, 1951 (0 A). This letter together with 
the answer thereto is set forth in the appendix (88-89- 
90 A). 

The Appellant further alleges that she was never ac¬ 
corded a proper hearing in the matter of the request for 
her involuntary retirement (0 A). 
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There is no dispute that prior to the time that the 
Appellant was retired involuntarily she was not per¬ 
mitted to examine the evidence against her contained in 
her lile. The lirst time that she or her counsel had seen 
the medical reports made by government doctors was 
when such medical reports were introduced in evidence 
at the trial. 

The Appellant was practically continuously employed 
in the position of a secretary since the time she was 
involuntarily retired, and no evidence was offered at the 
trial that during this period of time she had any mental 
condition. 

At the time of trial, the defendants introduced in evi¬ 
dence medical reports made by government doctors show¬ 
ing the examination of the Appellant, but this was the 
first time that Appellant and her counsel were aware of 
what was contained in these medical reports. In the find¬ 
ings of fact, the Court below found (15 A) that the Ap¬ 
pellant was examined by Dr. Cecil E. Duncan, and by a 
board of three psychiatrists, Drs. James A. Moses, John 
E. Miksicek and W. J. Robinson, and that there was 
also medical reports by Dr. Duncan (16 A). None of 
these reports were ever disclosed to the Appellant prior 
to the time of trial. Despite this fact, the Court below 
found that the Appellant was fully aware of the reasons 
for her involuntary retirement, (IS A) and that she was 
not prejudiced by the refusal to disclose the medical re¬ 
ports. The Court below further held that the evidence 
supported the decision of the Civil Service Commission 
on the request for involuntary retirement, and relied 
upon the evidence which was undisclosed to the Appel¬ 
lant prior to the time of the trial. The Court below also 
further found that the action was barred by laches de¬ 
spite the fact that no person could have been more dili¬ 
gent than the Appellant in processing her claim. 


o 


STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in entering findings of fact, 
conclusions of law and judgment in favor of the defend¬ 
ants. 

2. That the Court erred in holding that there were no 
procedural defects in the proceedings by which the plain¬ 
tiff, Mollie Sawyer, was retired under the rules and reg¬ 
ulations of the U. S. Civil Service Commission, and par¬ 
ticularly erred in the ruling that the plaintiff was not 
entitled to see the medical reports made by the physi¬ 
cians of the defendants prior to the time that she was 
retired. 

3. That the Court erred in ruling that the plaintiff 
had had a proper hearing before the Civil Service Com¬ 
mission prior to her retirement for disability when the 
medical evidence and reports of examinations made by 
government doctors were not made available to her so 
that she could properly present her defense to her re¬ 
quest for retirement. 

4. For other errors apparent of record. 

ARGUMENT AND BRIEF 

The question involved on this appeal is whether the 
Appellant, an employee of the United States government 
who had permanent civil service status, may be involun¬ 
tarily retired from her civilian position without b6ing 
given a fair hearing, and based on secret evidence con¬ 
tained in the file before the officials of the U. S. Civil 
Service Commission who are passing upon her claim. 

The record discloses conclusively that the Appellant did 
not have even a semblance of a fair hearing, in fact, she 
had no hearing at all. She had no notice other than an 
indication of the possibility that her mental condition 
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may be involved in her case, but she was absolutely 
shown none of the reports made by the doctors of the 
Veterans Administration or any other physicians whose 
reports were the basis of the decision against her. She 
was entitled to know the evidence against her and to 
examine the same so that she might have properly re¬ 
butted this evidence. The rule is well stated in 42 Am. 
Jur. pg. 483, par. 139 as follows: 

“The right to a hearing embraces the right to a 
reasonable opportunity to know the claims of the op¬ 
posing party, and to meet them. Those who are 
brought into contact with the government in a quasi¬ 
judicial proceeding aimed at the control of their ac¬ 
tivities are entitled to be fairly advised of what the 
government proposes, and to be heard upon its pro¬ 
posals before it issues its final command, even 
though the proceeding is instituted upon a general 
inquiry and is in form not adversary, where it has 
all the essential elements of contested litigation. 
Where the government formulates no issues and fur¬ 
nishes no statement or summary of its contentions 
and no proposed findings in a quasi-judicial proceed¬ 
ing instituted on general inquiry, and no opportunity 
is afforded for examination of findings made by the 
active prosecutors for the government and adopted 
by the officer issuing the order without affording the 
party against whom the order is issued any reason¬ 
able opportunity to know the claims thus presented, 
and to contest them, there is a vital defect in the 
procedure.” 

Cited in support of the foregoing is the case of Morgan 
v. United Statea, 304 T.8. 1, S2 L.Ed. 1129. The rule 
is also stated in paragraph 140 of Public Administrative 
Law 42 Am Jur page 483 as follows: 

“Generally, a party to an administrative hearing 
is entitled to know the witnesses and the evidence 
against him. There is no hearing when the party 
cannot know what evidence is offered or considered 
and is not given an opportunity to test, explain, or 
refute.” 


Cited in support of this lule are the following cases: 

Ekern v. McGovern, 154 Wis. 157, 142 NW 595. 

Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 301 US 292, 81 L.Ed. 1093, 57 S Ct 724. 

West Ohio Gas Co. v. Public Utilities Commission, 
294 US 63, 70 L.Ed. 761, 55 S Ct 316. 

Interstate Commerce Commission v. Louisville & 
N. R. Co., 227 US 88, 57 L.Ed. 431, 33 S Ct 185. 

After considerable research the case which I have found 
which is the closest to the one at bar is that of English 
v. Long Beach, 35 Cal. 2nd 155, 217 P. 2nd 22, 18 ALR 
2nd 547. In that case, the Municipal Civil Board of the 
City of Long Beach sustained the dismissal of a patrol¬ 
man on the ground that he was physically unable to 
perform his duties, in accordance with civil service rules 
and regulations which required an employee who had 
boon absent for six months or more to pass a physical 
examination by a board of physicians. In reaching this 
decision the board considered medical evidence taken by 
some of its members outside the hearing and in the 
absence 1 of the patrolman and his attorney. The patrol¬ 
man obtained a writ of mandate annulling the board’s 
order and compelling his reinstatement. During the 
pendency of the city’s appeal from that writ, the city con¬ 
tinued to employ him due to the fact that he obtained 
an order that the appeal should not operate as a' stay 
of execution of the .-judgment granting the writ. The 
Supreme Court of California held that the patrolman had 
been denied a fair hearing because the order of the 
board was based upon evidence taken outside the hear¬ 
ing and in the absence of the patrolman and his attor- 
nev. Tn the Law Reports Annotated commencing at 18 
■\LR2d page 552. and particularly at page 555, is a long 
line of decisions which hold that administrative boards 
eannot withhold evidence and make decisions on the; evi¬ 
dence so obtained. This rule has been recognized by the 
Supreme Court in the case of United States v. Abilene 
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and Southern Railway Co., 265 US 274, 289, 68 L.Ed. 
1016. 

The Appellant insists that as a civil service employee 
out of whose salary deductions are made that she has 
a property right protected by the 5th Amendment to the 
Constitution of the United States. The payment of re¬ 
tirement benefits is not a gratuity but a statutory and 
contractual right upon which suits may be maintained 
under the Tucker Act in the United States District 
Courts. 

Dismuke v. United States, 297 U.S. 167, 80 L.Ed. 

561. 

The Appellant is therefore in a much stronger position 
as far as her rights under the Retirement Act are con¬ 
cerned as she would be if she was an employee who was 
being illegally demoted or discharged for cause. This 
Court has held that in such cases the evidence to sup¬ 
port charges will not be reviewed but only procedural 
defects will be dealt with. 

Beak v. Pace , 185 F.2d 997, 88 U.S. App. DC 50 

Mulligan v. Andreu's, decided on Feb. 18, 1954 

The rule seems to be firmlv established that an admin- 

*• 

istrative hearing in the exercise of judicial or quasi¬ 
judicial powers must be fair, open and impartial. Mor¬ 
gan v. United States, supra. The breath of administra¬ 
tive discretion places in a strong light the necessity of 
maintaining in its integrity the essentials of a fair and 
open hearing, and when such a hearing has been denied, 
the administrative action is void. 

42 Am Jur, pg. 480, par. 137, and cases cited. 

The Appellant could not be deprived of her rights under 
the civil service Retirement Act if she did not receive a 
fair, open and impartial hearing, and how could such a 
hearing be fair, open and impartial to the Appellant 
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when she did not and had no opportunity to examine 
the very evidence used against her to support a decision. 
The very fact that the Appellant has been practically 
continuously employed since the date of her enforced 
retirement in various responsible positions should be 
sufficient to show the stupidity of the decision made 
against her, and the fact that it was not based on true 
and impartial evidence but rather the arbitrary conclu¬ 
sions of public officials who did not desire that she have 
a fair or proper hearing. 

i 

The Action Was Not Barred by Laches 

From the very time that the Appellant was involun¬ 
tarily retired from her civil service position in the gov¬ 
ernment, she diligently prosecuted her claim before the 
United States Civil Service Commission requesting time 
and again reconsideration and that she be given a fair 
hearing in the matter. The decision on this issue is 
based entirely on the lapse of time. The mere lapse of 
time is only one of the elements to be considered in 
applying the doctrine of laches. Furthermore, this Court 
has said that laches does not depend upon mere lapse 
of time, but is principally a question of inequity of per¬ 
mitting claim to be enforced, arising from changed con¬ 
ditions. 

U. S. ex rel Givens v. Work, 13 F.2d 302, 56 App. 
DC 330 

The Court has further said that laches is an equitable 
defense, controlled by equitable considerations, and lapse 
of time must be so great that it would be inequitable to 
permit plaintiff to assert rights. 

Hill v. Chambers, 68 F.2d 781, 63 App. DC 36 

There is a long line of decisions to the effect that mere 
lapse of time does not constitute laches unless some¬ 
thing has occurred to make it inequitable to grant relief. 
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Minnesota Mut. Inv. Co. v. McGirr, 263 F. 847 

Pond Creek Coal Co. v. Hatfield, 239 F. 622, 152 
CCA 456 

Meyer v. Ritter, 268 F. 937 8th CCA. 

Brissell v. Knapp. 155 F. 809 

Central R. Co. of New Jersey v. Jersey City, 199 
F. 237, affirmed Jersey City v. Central R. Co. of 
New Jersey, 212 F. 76, 128 CCA 532 

Standard Oil Co. of Colorado v. Standard Oil Co., 
72 F.2d 524, certiorari denied 55 S.Ct. 216, 293 
U.S. 620, 79 L.Ed. 708 

Wilkinson v. Livingston, 45 F.2d 465 8th CCA. 

This Court has also held that where no damage is shown, 
equity will he much more lenient in sustaining a right 
of action as against a plea of laches than where delay 
has caused irreparable damage. 

Chiswell v. Johnston, 299 F. 681, 55 App. D.C. 3 

And in connection with this case, last above cited, atten¬ 
tion of the Court is directed to the fact that she has 
been practically continuously employed since the date of 
her involuntary retirement, and that if she was now re¬ 
stored, her recovery for any salary from the United 
States would be subject to any amount she earned during 
the period after her involuntary retirement. The dam¬ 
age to the United States would be very small. There 
is i. long line of authorities too numerous to cite covered 
in Federal Digest Equity Par. 72(1) all of them holding 
that the mere lapse of time alone is not sufficient to con¬ 
stitute laches, in fact, there does not appear to be any 
grounds upon which the Court below could have properly 
determined that the claim of this Appellant was barred 
by laches. 

The U. S. Civil Service Commission recently ruled that 
they have a right at any time without regard to lapse of 
time in which to reopen appeals taken to them under the 
civil service laws or other laws relating to appeals, and 
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particularly to re-open appeals of veterans under the 
Veterans Preference Act of June 27, 1944. For the in¬ 
formation of the Court, after the decision of this Court 
in the case of Reynolds et al v. Lovett et al, 201 F.2d 
181, 91 US App. DC 276, the U. S. Civil Service Com¬ 
mission issued a new regulation 22.11 and reconsidered 
appeals which has been pending before them for a pe¬ 
riod in some instances of more than six years, and re¬ 
viewed their previous decisions and ordered the em¬ 
ployees to be restored retroactively as of the date of 
their illegal demotions. This was all in accordance with 
the decision of this Court on the questions involved in 
Reynolds et al v. Lovett et al, supra. The Appellant 
therefore asserts with confidence that the Civil Service 
Commissioners, based upon their own established prece¬ 
dents, could have re-opened the case of the Appellant at 
any time prior to the institution of this suit, the same 
as was done in all of the cases which fell within the rule 
laid down by this Court in Reynolds et al v. Lovett et al, 
supra. 

CONCLUSION 

For the reasons stated herein, the judgment in this 
case should be reversed and this cause remanded to the 
United States District Court to proceed in accordance 
with the views of this Court. 

"Respectfully submitted, 

Claude L. Dawson, 

Attorney for the Appellant, \ 
917 -15th Street, N. W. 
Washington 5, D. C. 



